nuclear generaton. 40 C.F.R. §§ 60.5790, 60.5800. Because only facilities that commence
operation or increase generation capacity after December 31, 2012, can be assumed to reduce
fossitfuel - fired emissions fiom the baseline level, only such facilities are eliglble to generate
credits for rate-based compliance. /d. at § 60.5800(a)(1); 80 FR 64737, 64814, 64896-97. Thus,
because nuclear uprates increase zero-emission generation above the baseline, they areeligible
for emission reduction credits. In contrast, maintaining existing nuclear generation (whether at
risk or not) does not increase zero-emission generation above the baseline and thus is not
eligble for ERCs.

XII. Combinationof Changes

A. Summary of Petitions

Some petitioners stated that the combination of changes that the EPA made from the
proposal to the final Rule meant that they could not foresee the final Rule and thereforedid not
have an adequate opportunity to comment Basin Electric Power Cooperative 13 (claiming that
the EPA changed both the methodologiesfor determining BSER — including using a new
approach for calculating building blocks 2 and 3 — and underlying technical data, whichresulted
in dramatically more stingent requirements for sources in Wyomingand North Dakota);
Ameren 5-6 (stating that the fiml Rule has been altered so significantly that it should be re-
proposed; “EPA admits it changed its logic, changed the ‘building blocks,' changed the state
goals and method of calculation of them, changed the outlines of the state plans, added some
require ments, and took some away’’); Wyoming 6 (claiming that changes were so many that
majority of Wyoming’s technical criticisms on the proposal wereinapplicable to CPP); Texas 5
6 (claiming a lack of notice for applyingbuilding blocks —inthe order of 1, 3,2 —to two
subcategories in three interconnects to determine emission performance rates, then picking least
stringent rates, then applying themto each state’s generation mixto arriveat goals);
Northwestern  4-5 (claiming a lack of notice for applying building blocks on regionalbasis to
develop nationally uniform emission rates that are significantly tighter for Montana and that can
be achieved only through nationwide emission trading).

B. Response
The EPA is denying these petitions to reconsider. As discussed in other sections, the

EPA provided adequate notice of each of the changes identified by Petitioners and, in fact,
commenters commented on them.

In addition, the petitions lack central relevance because each of those changes is
reasonable and Petitione rs do not provide additional information —nor is the EPA aware of any
— that would lead the EPA to change any of those parts of the final rule. The proposed rule
included a multi-step methodology for calculating the state goals, which incorporated a large set
of data. Commenters suggested numerous revisions to various components of the methodology,
including suggesting reliance on differentdata, suchas the NREL data for renewable energy. In
addition, updates for the data, suchas for the NREL data, became available for the final Rule.
For the final rle, the EPA made a numberof revisionsof the methodology, including which
data it relied on, based on the comments. In other sections, the EPA explains why each of those
changes identified by Petitioners is reasonable and why Petitioners do not provide information
that would lead the EPA to change them.

The fact that the EPA made a combinationof changes to the methodology, as opposed
to, say, a single change, means that the EPA was responsiveto manyof commenters’ concerns,
and does not mean that petitionerswere deprived of the opportunityto comment.As noted
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elsewhere, the EPA includedwith the proposal a “plugand-play” workbook that would allow
interested parties to determinethe effect on their proposed state goals of changes in the various
components of the methodology.

XIII. Section111and112

Ameren’s petition for reconsideration states that the EPA offered “new logic” in the
final Rule to support the EPA’s interpretation of the section 112 exclusion language in section
111(d), and that interested persons should have been provided an opportunityto comment on
that. Amerenat 21.

First, Amerenand all interested persons had an opportunity to commenton the EPA’s
interpretation of the section 112 exclusion, and no furtheropportunity to commentis warranted.
The EPA’s proposed rulestated its then-current interpretation of the section 112 exclusion and
requested comment. 79 FR 34853 (stating that the section 112 exclusion issue is discussed in
the legal memor andum in the docket, and soliciting comment on all aspects of the legal
memorandum). In response, the EPA received many comments on this issue and, although those
comments did not change the EPA’s conclusion that the section 112 exclusion did not preclude
the CPP, those comments led the EPA to revise certain aspects of its analysis of the section 112
exclusion . 80 FR 64710-64711 (discussing comments on specific issues concerning the section
112 exclusion that impacted the EPA’s analysis ) and more generally 80 FR 64710-64715
(explaining the EPA’s analysis and interpretation of the section 112 exclusion ). In short,
Amerenand allinterested persons were provided an opportunityto commenton the EPA’s
interpretation of the section 112 exclusion . The EPA considered and responded to those
comments, and the EPA is not obligated to provide a further round of comment on the agency’s
responses to those comments. See, e.g., Personal Watercraft Indus. Ass 'n v. Dep’t of
Commerce, 48 F.3d 540, 543 (D.C. Cir. 1995) (“Rulem aking proceedings would never end if an
agency’s response to commentsmust always be made the subject of additional comments.”).

Second, Amerendoes not provide any basis for concludingthat Ameren’s comments
during an additional comment period would have included “matters of such central relevance to
the rule that there is a substantial likelihood that the rule would have been significantly
changed.” See Section 307(d)(8). Indeed, though Ameren’s petition includes a few sentences
describingits view of how the EPA’s analysis changed, Ameren does not provide any
discussion or opinions on why the EPA’s analysis of the Section 112 exclusion is incorrect or
how it should be different. Finally, the EPA notes that it thoroughly discussed the issues relating
to the EPA’s interpretation of the Section 112 Exclusion in the preamble for the final Rule, 80
FR 64710-64715.

For these reasons, the EPA concludes that Ameren’s request for reconsideration fails to
demonstrate that reconsideration is warranted or appropriate under Section 307(d)(7)(B).

XIV. Trading and the BSER

A. Overview

Several Petitioners assert that in the final Rule, the availability of emissions trading
became central to the EPA’s view of the BSER in a way that was not noticed in the proposal
and was based on assumptions that Petitioners believe to be unsupported or flawed. Petitioners
claimthis is of central relevance and that the EPA should have conducted analysis of trading as
a componentof the BSER, and, in this regard, that the EPA had not adequately de monstrated
that trading programs would in fact develop.

The EPA is denying these petitions. There was adequate notice of the EPA’s views on
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the relationshipof tradingto the BSER because the proposal discussed the availability of
tradingas a compliance option that would help with cost-effective  implementation . In addition,
commenters widely supported trading, including some of these Petitioners. Moreover, there was
no significant change in the final Rule on the EPA’s view of the relationship between trading
and the BSER. In the final Rule, the EPA continued to view trading as a means to implement
the BSER, but not as a componentof the BSER itself. That is, the EPA recognizedthat sources
could implement the BSER wachieve their emission lmits without trading. However, the EPA
further recognized that in practice, trading programs are likelyto develop and states and sources
are likelyto relyon tradingin implementation because it increases the efficiencyand cost-
effectiveness of compliance with the CPP. For this reason, the EPA considered trading to be
integral to the analysis of the BSER. The petitioners do not provide any information to contest
the EPA’s record-based analysis that trading programs can be expected to develop, and thus
their petitions are not of central relevance.

B. Summary of Petitions

Petitioners  American Electric Power (AEP), Ameren Corporation, Basin Electric Power
Cooperative, Oglethorpe Power, the Southern Company, and UARG, petitionthe agency to
reconsider the relationship betwee n trading and the BSER. First, they assert a lack of notice in
how the EPA treated the relationship between trading and the BSER in the final Rule. Second,
they raise two primary substantive objections: first, that the EPA should have analyzed trading
in the BSER, and second, that the EPA has not established that trading programs will in fact be
developed.

With respect to Petitioners’ notice arguments, Petitioner UARG argues that the EPA
elevated trading from merelyan option for the states in the proposal to a necessary component
of the BSER in the final Rule. UARG 10. UARG asserts that the EPA’s positionis that affected
EGUs can implement the BSER only due to trading. Id. UARG asserts it wasn’t able to
comment on these positions, and that it should have had the opportunity to comment on whether
tradingcould be a basis for a BSER determination or compliance witha section 111(d)
standard; whether basing the rule on availability of tradingreduces states’ flexibility; whether it
was reasonable for the EPA to assumethat states will establish trading programs; and whether
trading markets willbe robustenoughto support “the levels of tradingneeded to complywith
the Rule” /d. at 11. Similarly, AEP asserts that in the final Rule, the BSER “as a practical
matter” requires certain states to join multistate trading programs. AEP 2.Petitioners Ameren
and Southern Company assert that the final Rule has become dependent on a trading program,
whereas in the proposal, trading was only an option, and given that EPA’s model trading rules
and federal plans have only just been proposed, viable trading programs aren’t fully identifi ed
or developed. Petitioners request re-proposal of the CPP and model trading rule requirements at
the same time. Ameren 4-5. Southern Co. 33 (asserting the EPA is “precluding meaningful
opportunity for publicreview and commenton the completeset of tradingprovisions that work
together”and “EPA’s BSER determination is predicated on trading”).

C. Response
Inthe CPP Proposal, the EPA discussed tradingas a compliance option likely to be

chosen by states as a cost-effective way to implementthe state goals. The agency discussed
ways in which states were already establishing policies to reduce GHGs from power plants In
particular, the EPA highlighted trading programs such as the Regional Greenhouse Gas
Initiative (RGGI) in the Northeast, and California’s A.B. 32 marketbased emission trading
program. 79 FR 34848-34849. The EPA did not includetrading in its proposed approach to the
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best system of emission reduction, but made clear that market-based approaches would be an
option for states inthe designof state plans. 79 FR 34833, 34837. The EPA requested comment
on means of ensuring that the CPP facilitated trading, such as by combination of the two source
subcategories. Id. at 34855. The EPA highlighted the fact that the interconnected nature of the
grid means that trading programs often provide least-cost, highly flexible approaches to
pollution control, highlighting several existing state and EPA programs. /d. at 34880. The EPA
stated at proposal “Emission trading or averagingapproaches can facilitate the implementation
of [the BSER]....” Id. at 34883. Although the EPA did not propose to take the position that
trading was a componentof the BSER, EPA solicited comment on whether trading should be a
componentof the BSER. 79 FR 34892.

Commenters  on the CPP Proposal were largely supportive of the EPA allowing states to
use emissionstrading approaches in their state plans. CPP RTC5.13, at 276-280. Evenprior to
the CPP Proposal,industry stakeholders urged the agency to look at tradingor emissions
averagingapproaches to GHG controls in the electricity sector. CPP Legal Memorandum, 14 -
16. Some commenters identified as a concern that allowing two types of trading(i.e., rate-based
and mass-based trading) could be complexand could lead to a mixtureof programs across the
country that could be difficultto administer. RTC 5.13, at 281. Some commenters specifically
requested that the FPA establish t hat the BSER is an “efficient market” and establishthe section
111(d) program from that basis. CPP RTC 1.10.9, at 259.

In the final Rule, the EPA continuedto treat tradingas one of several approaches that
sources can utilize to implement the building blocks. 80 FR 64733-64735.173 The EPA stated,
“IbJecause trading facilitates implementation  of the building blocks and may help t optimize
cost-effectiveness, trading is a method of implementing the BSER ....” 80 FR 64709. The EPA
found that other measures or actions could also be encompassedby the BSER in terms of how
the buildingblocks could be implemented,and therefore that trading was not the only method.
For instance, the EPA identified direct investment in efficiency improvements and in lower- and
zero-carbon generation, as wellas reduction of high-carbon generation. 80 FR 64718. The EPA
continued to recognize that statescould readily incorporate emissions trading into their
approach to establishing standards of performancein state plans. Id. at 64723.

Furthermore,  while the EPA found that sources can implement the building blocks and
achieve the uniform rates without trading, 80 FR 64731-32, therecord also supported the EPA’s
determination that sources willbe able to rely on trading if they choose. Id. at 64734-64735.
This is particularly the case, giventhe widespread support for trading as an implementation
approach endorsed by many states and industrystakeholders. 80 FR 64733 n.380 (identifying
numerous commenters who supported trading); CPP RTC 5.13; Legal Memo at 14-16. Several
commenters suggested that the EPA provide guidance on establishing trading programs or
provide model trading rules that states could adopt or incorporateby reference. RTC 5.13, at
285-286. The EPA met these requests by proposing both a rate-based and a mass-based model
tading rule, modeled on existing EPA emission -trading programs, which states could readily
work fromor adopt inorder to designtheir own programs.80 FR 64966.

To those commenters who argued that having both a rate- and a mass-based approach to
emissions trading could cause complexity and frustrate the development of interstate markets,

173 “Trading”in this contextrefers to the purchase orsale of complianceinstruments (allowancesor credits) between
parties,such as powerplants, renewable-energy facilities,or other marketparticipants, 80 FR 64733, anddoes not
refer to acquiringcredits fromdirect investment.While the EPArecognizesthat buildingblocks 2 and 3necessarily
entailsome formof creditingor averaging,this wasnever,in the EPA’sview,synonymous with“trading.”
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the EPA explainedthat the CPP, as an exercise of authority under section 111(d), follows the
general Clean Air Act principlethat states have the discretionto develop plans of their
choosing, so longas they meet applicable requirements. Legal Memorandum at 28-30. Because
the EPA provided mass-based goals as an equivalentapproach to the emission performance
rates (and did so at the urgingof many stakeholders and commenters),it followsthat both rate-
and mass-based approaches to implementationcould be taken. Further, the agency, in providing
for both rate- or mass-based implementation, was meeting commenters’ separate requests for
flexibility in the designof state plans to respect the unique circumstances of the states. RTC
5.13, at 281. (The EPA never indicated, in either the proposal or the November 13, 2014 Notice
providing additional information on translation of the rate-based goals to mass-based
equivalents (79 FR 67406), that states would or shouldhave the abilityto link mass-based
trading programs with rate-based tradingprograms.)

The flexibility to use either a mass- or rate-based approach was not, in the agency’s
view, an option for states that would undermine the achievability of the BSER. The EPA did not
take a positionin either the proposed or finalRule that multistate plans are necessary for
achievability. Rather, states were giventhe flexibility, “ifthey choose, [to] work withother
states on multistate approaches that reflect the regional structure of electricity operating
systemsthat exists in most parts of the country ....” 80 FR 64666. The EPA’s regulatory impact
analysis (RIA) for the final R ule demonstrated that the final Rule was achievableat reasonable
cost, even if each state only did a state-specific implementation  plan. The two illustrative  plan
approaches the EPA modeled assumed that sources within each state would comply with the
applicable state goals without exchanging a compliance instrument with sources in any other
state. CPP RIA, at 3-10.174

The above descriptionof the rulemaking makes clear that Petitioners are incorrect
regarding any alleged lack of notice with respect to the relationship between trading and the
BSER.'7> Fist, the EPA solicitedcomment broadly on the appropriate role of trading. For
example, the EPA noted in the proposal that stakeholders stated that trading should be part of
the BSER, and the EPA solicited commen t on that view.79 FR 34892. However, the EPA did
not propose the positionthat tradingis an intrinsic component of the BSER. In the proposal, we
stated, “Emission trading or averaging approaches canfacilitate the implementation of [the
BSER]....” 79 FR 34883 (emphasis added). In the final Rule, we stated, “Because trading
facilitates implementation of the buildingblocks and may help to optimizecost -effectiveness,
trading is a method of implem enting the BSER ....” 80 FR 64709 (emphasis added). The BSER
analysis itself looked only atthe achievability of thebuilding blocks, and the EPA concluded,
reasonably and with substantial record evidence in support, that all affected EGUs can do so,
while recognizing that “some may need to focus more on certain measures’ than others. 80 FR
64735; CPP LegalMemo at 85 (“The EPA’s determination of the BSER for the source category
... does not depend on each individual affected source being able to implement the BSER in
precisely the mannerthat the EPA definedit for the source category as a whole.”). UARG takes
a singleclause of the final preamble out of context, interpreting it as meaningthe EPA
somehow did rely on trading in setting the BSER, ignoring the record itself on how EPA

174 In the rate-based scenario, sources areallowedto procure renewableenergy or demand-side energy efficiency
beyond theirown state inorderto adjusttheireffectiveemissionrate, whichis consistentwiththe conditionsfor
rate-based implementationinany state. /d.

175 The EPA’sdenialof the petitionsto the extentthey objectto the tradingrulesthe EPAestablished inthe CPPis
insection XVIL
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actually calculated the building blocks. UARG 10. The EPA did not include emission trading
itselfas a type of emissionreduction measure, either in the proposal or the final Rule. For
instance, nowhere in the Greenhouse Gas Mitigation Measures technical support document
(TSD) for the fimal Rule, didthe EPA identify emissions trading as a measure. (The one place
trading is mentionedis ina footnoteexplaining that for some sources, trading could be helpfulif
they have below -average opportunities for heat rate improvements onsite. GHG Mitigation
Measures TSD, at 2-61 n.91. As explainedin the Legal Memorandum, however, this
observation, with respect to any of the buildingblocks, is not relevantin the context of the
selection of the BSER for the source category as a whole. See Legal Memo, at 84-85.)

While the EPA did not treat trading as a part of the BSER in the final Rule, 80 FR
64731-32, the EPA fully recognized what many stakeholders told the agency in their comments:
trading would likely be used as the means of maximizing the cost-effectiveness of the BSER
level of emission reduction in actual implementation. /d. at 64734-35, see Legal Memorandum
at 84-85 (noting “it would be technically feasible for each affected EGU” to achieve the BSER
level of emission reductions on its own, but “that would not maximize the efficiencies available
to each source”). The EPA expressed high confidence that trading programs would develop and
be relied on, particularly given the widespread support for trading as an implementation
approach endorsed by many states and industrystakeholders. See generally 80 FR 64733 n.380
(identifying numerous commenters who supported trading); CPP RTC 5.13; Legal
Memo randum at 14-16. It was for this reason that the EPA stated that trading was integral to its
analysis of the BSER. 80 FR 64733-64734.

Similarly, Petitioners”  objections that notice and comment opportunities were inadequate
with respect to the relationship of trading and the BSER as a resultof what they describe as the
EPA’s “piecemeal” approach to rulemaking are not compelling.  Petitioners  claim that some
rules and restrictions related totrading were established in the final CPP, while others were
proposed for commentin the federal plan and model trading rules. They object that this
frustrated  their ability to comment on the role of trading, which they say was central to the
BSER. First, as explainedabove, the EPA did not state that trading was a part of the BSER or
that it is necessary for sources to be able to implementthe BSER. Thus, whether and how states
would develop singlestate or interstate tradingprograms is not a necessary predicate to the
BSER. Any comments that Petitioners could or did submiton the proposed federalplans and
model rules would not have had any bearing on the EPA’s BSER determination in the final
CPP. Second, Petitioners are incorrect that the CPP and the proposed trading rules were a
piecemeal approach torulemaking that frustrated their ability to comment. The CPP establishes
the requirements for state plans, including some requirements related to emissions trading, if
states choose to take an emissionstrading approach. The proposed model rules are simply
intendedto provide an example of how a tradingprogram could be developed for use as a state
or federalplan. While the EPA encouraged states to considerthe benefits of usingone of the
model trading rules, and to take advantage of the ready-for-interstate trading approach by which
larger emissions trading markets could easily be formed, the EPA also made clear, “States of
course remainfree to develop a planof theirown choosingto submitto the EPA for approval
following the criteria set out inthe final Clean Power Plan.” 80 FR 64973-64974. Further,
Petitioners have failed to explainwhat specifically in the proposed federal plan or model trading
rules impacted therr ability to comment on the BSER, or the EPA’s positionon the relationship
of trading to the BSER.

Tumning to the substantive objections raised by Petitioners, the EPA finds that they lack

107

ED_001612_00028388-00116



central relevance. At base, Petitioners make two separate arguments. First, they claim that if
trading is part of the BSER (as explainedabove, itis not), then the EPA should have done
analysisof the BSER, and its cost and achievability, that explicitly incorporates trading. UARG
10-11; Southern Co. 34; Basin Electric Power Cooperative 16, 27-29. Second, they argue that
the EPA has failed to adequately establish that trading will actually emerge through state
planning,and therefore, the EPA cannot rely on these non-existent trading programs as support
for the final Rule. Basin Electric Power Cooperative 29-34; UARG 10; Ameren 4 -5; Wyoming
11. Both arguments are specious.

Petitioners”  claim that the EPA did not demonstrate that sources can achieve the uniform
rates because the EPA relied on trading programs as an emission -reduction measure outside the
BSER, lacks merit because trading is not an emission -reduction measure, and, instead, is one of
several approaches that sources can use to implement the building blocks. Furthermore, the
record demonstrates that sources can implement the building blocks and achieve the uniform
rates withouttrading, 80 FR 64731-64732, andclearly supports the EPA’s determination that
sources will be able to rely on trading if they choose. /d. at 64734-64735.

The uniformrates are based on the amountof emission reductions the EPA determined
sources can achieve by implementing the building blocks. Sources have a wide range of options
for impleme nting them. They can, among other things, increase generation fiom existing gas
plants they control; invest in existing gas plants or new renewable-energy facilities; or enter into
agreements to purchase power fromexisting gas plants or new renewable-energy generators. 80
FR 64731-64732; Legal Memo, at 137-148. Sourc es can utilizethese options directly, i.e.,
through investing in or purchasing power from another generator, or—as an option urged by
stakeholders including many of these same Petitioners—indirectly by participating in amarket
for tradeable credits or alowances. 80 FR 64733-64735. Trading, therefore, is not an emission
reduction measure (either inside or outside of the BSER), that is, it is not a component of the
BSER, but rather itis one method for “facilitating  implementation”  of the buildingblocks,
albeitone that is likely to be used because it maximizes cost-effectiveness Id. at 64709.

The EPA never stated that trading is necessary to achieve the BSER emission
performance rates. Rather, the EPA said that trading was integral to its analysis of how the
uniform rates could be achieved ina highly cost-effective manner, in light of the near certainty
that states will establish trading programs. [Id. at 64733-64734. Nowhere did the EPA take the
view that individual sources are unable to achieve the unitrm rates through application of the
BuildingBlocks, and the record demonstratesthe opposite. /d. at 64735 (“all types and sizes of
[sources] in all locations are able to undertake the actions described as the [BSER]”); Id. at
64752-64754 (performance standards areachievable through application of the Building
Blocks). Petitioners’ contrary claims are based solelyon snippets taken out of context. For
example, the quoted statement from the Goal Computation TSD is fiom adiscussion of the
EPA’s methodology for calculating the uniformrates that focused on how sources would
implement the BSER (on a regionalbasis), and does not address how sources must implement
the BSER. Furthermore, the fact that sources can rely on non-BSER measures for compliance
does not mean that they must do so. 80 FR 64755-64758.

Petitioners’  arguments that the EPA could not conclude that the BSER is achievable
without a more thorough analysis of trading are also incorrect As explainedabove, the EPA’s
BSER analysis was not, in fact, predicated on trading,and so additionalanalysis of tradingis
not necessary to establishthat the BSER is achievable. By the same token, since the EPA’s
analysis did not assume interstate trading would occur, the Rule remains fully achievable for

108

ED_001612_00028388-00117



affected EGUs even in the highly unlikely event that states decline to work withone another in
establishing trading programs Thus, UARG is factually incorrect to state that interstate trading
is necessary because of the regionalized nature of the building blo cks, or that the EPA ever
made such an assumption. UARG 10. And Basin Electric Power Cooperative and Oglethorpe
Power are incorrectthat the rules the EPA established relevant to interstate trading will have
any significant effect on achievability of the BSER. Basin Electric Power Cooperative 31-32;
Oglethorpe Power 4-10. For instance, rate-based crediting is available for eligible resources
located outside of a state, even if that state takes a non-trading, single-state approach to its plan.
80 FR 64897. Any such resource in any rate-based state can be credited for use for compliance
in any other rate-based state (so long as not double-counted), regardless of what emission rates
are used as emissionstandards on the affected EGUs in the credit-originating state. /d. Further,
elighble RE resources located in mass-based states may earn ERCs ifthe power is demonstrated
to be delivered with the intention to meet load in a rate-based state; thisalso does not require
any relationship between the two states’ plars. These rules were designed expressly to maintain
consistency with the approach the EPA took to the BSER. /d. at 64897-64898. Finally, inthe
extremely unlikely event that astate finds itself in acompletely incompatible situation with
other state programs, the EPA has said it willwork withthe state or states to ensure that there is
a mechanism to account for emission reductions. 80 FR 64732 n.377.

With respect to Petitioners ° concerns over whether it is demonstrated that the final Rule
is still achieva ble and cost-effective if interstate trading is implemented, see Basin Electric
Power Cooperative 28, it is clear that emissions trading, where used appropriately, has the effect
of making air pollution control programs more cost-effective and the broader the market, the
more efficiencies become available . See, e.g., 80 FR 64988-64989 (discussing history of trading
under the CAA). Therefore, if the EPA had analyzedor modeled more comprehensive trading
approaches as implementation scenarios—such as through regional or national interstate trading
programs—the result would be that the Rule would have lower costs than the EPA already
projects under its conservative assumptions. See CPP RIA3 -11 (analyzingcosts of the CPP
assuming that state plans do not allow for interstate trading). Requests for more quantitative
analysis on this point would do no more than confirm what is already widely understood and
therefore lack central relevance.

Regarding their second argument, Petitioners fail to adduce any evidence that would
undermine the EPA’s conclusions that states can reasonably be expected to adopt trading
programs. The EPA’s record shows that many, if not all, state plans will provide for trading
because it is the most cost-effective method for implementing the buildingblocks, and there is
no basis to Petitioners’ claim that trading programs and markets will not develop. Commenters
across the spectrum urged the EPA to allow for tradingas a meansof compliance.80 FR 64733
n.380. Given that industry and state stakeholders view trading as a cost-effective method for
compliance, their interest in the optionis itselfevidence that states are likelyto establish
successful trading programs.

Furthermore, Petitioners do not dispute that in every case where the utilty industry has
been allowedto trade to comply with CAA requirements, vigorous trading markets have rapidly
developed. Id. 64734-64735. Petitioners’ attempts to distinguishthese programson the ground
that they were federallyimposed or based on at-the-unit control strategies, is misplaced. For
instance, the three transport rules implement ing CAA section 110(a)(2)(D)(i)(I) established
emission standards and either provided that states could join a multistate trading program if
they wished, which all affected states have done (the NOx SIP Call), or provided that states
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could adopt a non-trading program and opt out of a multi-state trading program, which no
affected state has done (CAIR and CSAPR). For example,in the NOx SIP call,63 FR 57356
(Oct. 27, 1998), the EPA promulgated a model trading rule that states could adopt, and all states
did s0.17¢ These trading programs also relied on generation shifting in addition to at-the-unit
control strategies, similar to building blocks 2and 3. See NOx SIP Call, 63 FR 57356, 57362,
57401 (Oct. 27, 1998); Clean Air Interstate Rule (CAIR), 70 FR 25162, 25276-25277 (May 12,
2005); Cross-State Air Pollution Rule (CSAPR), 76 FR 48279-48280 (Aug.6, 2011); Legal
Memorandum at 95-102.

There is also currently robust trading to meetstate renewable-energy standards even
thougheach state adopted its own program without any overarching federal requirement. 80 FR
64735. This demonstrates that the states and the utility industry recognize that trading is an
efficient and cost-effective mechanism to achieve compliance with emission requirements, and
that they are quite capable of implementing a tradingprogram for CO: emissions. See Small
Refiner Lead Phase-Down Task Forcev. EPA, 705 F.2d 506, 535-36 (D.C. Cir. 1983)
(upholding as reasonable the EPA’s prediction that a trading market would develop based on
competitivenature of industry,experience with other CAA programs, and support for trading in
comments). The EPA has taken numerousactions to facilitatethe developmentof trading
programs under the CPP, includingproposing model trading programs that states can adopt. 80
FR 64838-64840, 64892-64894, 64910-64911. Given the enthusiasm for trading shown in
commentsand the states’ past participation in CAA tradingprograms, it would be unreasonable
to think that states willnot design plans that facilitate a robust trading market. Further, the
northeast states inthe RGGI program have established an interstate trading program to reduce
CO2 emissions from power plants. Moreover, as indicated in the State Progress and Trends
Appendix, many states were engaged in discussion with other states about developing interstate
tradingprograms to implementthe CPP before the U.S. Supreme Court stayed the Rule.

XV. Trading Limitations

Petitioners  UARG, Basin Electric Power Cooperative, Southem Company, Entergy,
AEP, Oglethorpe, and Texas request reconsideration of a numberof the finalrule’s requirements
regarding interstate trading. The EPA is denying these requests and explaining the reasons for
denial in the following subsection s.

A. Limitations on Trading Between Mass-Based and Rate-Based Plans

Petitioners  Entergy, Southern Company, AEP, Oglethorpe and Basin Electric Power
Cooperative contend that the EPA did not provide notice regarding the final rule’s prohibiton on
trading between mass-based plans and rate-based plans, and between plans that adopt a rate-
based goal without entering into a multi-state plan and aggregating their goals. However, the
EPA did provide notice of these prohibitions and therefore Petitioners had sufficient opportunity
to raise their objections during the publiccomment period.

Both the proposal and final Rule explain that “interstate effects,” or differing
characteristics across states and sources, could create risks of increased emissions under this rule
through double counting of emission reduction measures or through foregone emission
reductions due to movement of generation from source to source. 79 FR 34921; 80 FR 64911.
The final Rule includes several ways to address the concemns of double counting and
distortionary  incentives that may lead toincreased emissions, including prohibition on trading

176 “The NO BudgetTradng Program:2008 Highlights,”at 1, hitps://www.epa.gov/sites/production/files/2015
09/documents/2008 highlights. pdf
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between mass-based states and rate-based states. /d. Because the proposal explicitly solicited
commenton these means o f addressing the concern of double counting or alternatives, the EPA
clearlytook commenton the concept of double counting and potential measures to address this
issue. In fact, a number of commenters provided input on this issue, further demonstrating the
EPA’s solicitationof commenton the concern of double counting and appropriate subsequent
finalization of measures to minimizethe concern. Therefore, it is apparent that the Petitioners
were afforded ample notice of the rate-to-mass and rate-to-rate trading prohibitions and thus it
was not impracticable for them to raise their objections during the rulemaking,and the EPA is
denying the petitions on this basis.

Futhermore, the Petitioners provide litle to no information on what the EPA should have
finalized otherwise to address adverse interstate effects. In response to this solicitation of
comment and commenters’ concerns, the final Rule explains that sources may only trade with
sources in other states that have plans with equivalently denominated mass-based allowances or
rate-based ERCs. While Petitioner Entergy contends no concerns regarding notice and comment
with this requirement, Petitioner cites this final Rule preamble language and states that the EPA
should devise a construct under which allowances and ERCs areinterchangeable, without
offering any information suggesting that such a construct can reasonably be achieved or that the
EPA’s lack of such a constructis unreasonable. For example, the Petitioner ’s assertion that
interchangeability between ERCs and allowances is critical because “for states where Entergy
operates [...] limitedrenewable energy development potential in these states means that
compliance will depend upon interstate trading of ERCs orallowances” is fundamentally flawed
and misguided. The final Rule clearlyallows affected EGUs to directlyaccess ERCs generated
by renewable energy and other eligible resources located in other states without interstate
trading. The final Rule clearly contains this feature as the preamble states, “consistent with
assumptions used in calculating the CO2 emission performance rates in the emission guidelines,
affected EGUs and states can take fullcredit for the MWh resulting from eligible measures they
are responsiblefor deploying, no matter where those measures are implemented.” (emphasis
added). 80 FR 64896-97; see also footnote 942, 40 CFR 60.5800-5805. Inother words, affected
EGUs can deploy renewable energy and other eligible resources in other states, and receive
credit for those resources without engaging in interstate trading even if those resources are not
located in the same state as the affected EGUs. Therefore, the Petitioner is incorrect in its
assertion that the limitations on trading inhibit sources’ ability to comply with the rule in this
respect.

Regardless of Petitioners’ failure to even hintat whatthe EPA mighthave finalized in the
alternative, and failureto support why these issues are of central relevance, the EPA’s finalized
limitations are reasonable in light of the concerns regarding adverse interstate effects. The Rule
further explains that mass-based plans will trade uniform (emphasisadded) allowances,and that
in mass -based plans any emission reduction measures that are implemented are automatically
accounted for in reduced stack emissionsof CO2 from affected EGUs, which avoids concerns
about double counting the same mass reductions in two differentmass-based states. 80 FR
64912. Similarly, the final rule explains that ratebased plans require an explicitadjustment of
reported CO2 emission rates from affected EGUs, to reflectthe measures that substitute lower- or
zero-emitting  generation or energy savings. The crediting methodology in the final rule
accordingly prevents double counting of emission reductions because the reported emissions
fromeach unitare represented in the numerator of each of those units’ emission rates, and those
real emissions capture whatever emission reduction impact occurred with regard to any particular
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MWh of RE or demand-side EE savings for affected EGU generation. 80 FR 64913. Essentially,
by limiting interstate trading to states with the same compliance metric, the EPA minimized the
risk of double counting and foregonereductions by ensuringthat state plans deal witha common
currency (i.e. allowances or ERCs) that reflects actual emission reductions. The Petitioners do
not explainhow the EPA could have allowed mass-based states to trade with rate-based states
and vice versa while minimizing adverse interstate effects such as double counting or
distortionary effects that lead to forgone emission reductions. The Petitioners offer no
methodology or information supporting how states could convert ERCs to equivalent allowances
and vice versa. The EPA’s decisionto restrictinterstate trading between plans usinga common
currency is reasonable in light of the concerns regarding adverse interstate effects, and therefore
the petitions on this issue are also denied on the grounds that the objection is not of central
relevance

B. Limitations on Trading Between Rate-Based Plans

Petitioner Southern Company contends that the final Rule’s limitations on sources under
rate-based plans trading with other rate-based plans was not noticed under the proposal.
Petitioners  Basin Electric Power Cooperative and Entergy do not contend a notice issue with this
limitation but instead simply request that the EPA remove this limitation considering —alleged
constraints with achieving the rule. The final Rule requires that for interstate trading to occur
between rate-based plans, such trading may only occur between states that adopt the performance
rates or between states that adopt a multistateplan with an aggregated rate -based goal. The final
Rule explains that the purpose of these limitations is to address “interstate effects” by
minimizing double counting of emission reduction measures or foregone emission reductions
due to movementof generation from source to source. 80 FR 64911.

Petitioner Southern Company is incorrect with respect to the assertion that the EPA did
not propose the limitations on rate-based interstate trading, as the EPA did propose thata
methodology for crediting interstate trading between rate-based states could account for avoided
COz emissions from an identified region as a whole, and solicited ¢ ommenton variousoptions
and alternatives to address interstate effects. Notably, the proposal took commenton
methodologies for aggregating rate-based goals for multtstate trading, and noted a concern
regarding the fact that the mix of generation for affected EGUs differed across states and could
influence the weighted average emissionrate goal (i.e. the rate-based goal for multiple states in
the aggregate). 79 FR 34911-12. Furthermore,the proposal clearlyinvited comment on a
creditingapproach for irterstate trading wherein states would provide an adjustment based on the
estimated CO:z emissionsthat are avoided from the power pool or identifiedregion as a resultof
RE and demand-side EE measures. In other words, the proposal invited comment on whether
states could adjust the emission rate for affected EGUs in a multistateregion, i.e. under an
aggregated rate-based goal. The proposal noted that this approach implicitly assumes that the
avoided COz emissionscome from the electric power pool or other identified regionas a whole,
rather than an individual EGU. 79 FR 34920. Additionally,the proposal requested comment
generally on possible options and alternatives to address interstate effects on CO:z emissions from
affected EGUs while minimizing the likelihood of double counting. 79 FR 34921. The EPA
received comments in response from commenters concerned both by double counting and
potential interstate effects in the form of distortionary incentives that result in increased
emissions. Inresponse to these commentson the proposal, the EPA took steps in the finalrule to
minimize double counting and such distortionary interstate effects. Namely, allowing rate-based
interstate trading only between states that adopt the performance rates or a weightedaverage
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joint rate-based goal assures that all the participating states are issuingERCs usingthe same
subcategorized performance rates, and that the sources in each state have equivalent incentives
for trading ERCs. 80 FR 64912. Havingthe same reference rate for ERC calculations prevents
double counting and creating perverse incentives to build cleaner resources in states with more
stringenfaverage performancerates because such resources would receive more ERCs for the same
generation in such states compared with states with lessstringentiverage performancerates.
Therefore, given the proposal’s clear solicitation of commenton methods to appropriately credit
emissions avoided in a rate -based interstate trading construct, and the proposal’s solicitation of
comment on approaches to minimizeadverse interstate effects such as double counting,
Petitioneris incorrect that the EPA failed to give notice on the finalrule’s limitations on trading
between rate-based plans, and the EPA is denying the petition on this basis.

Furthermore, Petitioners’ objections are not of central relevance because they have not
provided any reason for the EPA to change the rules on rate-based interstate trading. Nor is the
EPA aware of any reason — in fact, the rules are reasonablet o address the risk of double counting
and adverse interstate effects. Aspreviously explained, these rules serve tominimize differences
between state programs and thus minimize adverse interstate effects such as double counting and
distortionary  incentive s which result in erodedemission reductions. Petitioners do not attempt to
explain or suggest how , absent these rules, rate-based states could trade with other rate-based
states without foregoing emission reductions or risking double counting emission reduction
measures. Petitioners merely state that the EPA should remove the requirement that states with a
rate-based trading program that are not participating in a multistateplan impose on EGUs
emission standards equal to the subcategory performance rates. Petitioners Basin Electric Power
Cooperative and Entergy offer no information on how this requirement hinders achievability of
the rule and do not at all consider the EPA’s rationale for finalizing this requirement. To the
contrary, these constrairts provide a level playing field for sources and ERC-generating
resources without hindering achievability of the rule’s requirements. For example, existing
NGCC unitsoperating in a state that adopts the performancerates have a uniqueand additional
opportunity to be issued “Gas Shift ERCS” (“GS -ERCs”) that can be used to achieve compliance
or can be sold, traded, or otherwise acquired by steam units who in turn can also use GS-ERCs
for compliance. 80 FR 64905; 40 CFR 60.5795(a)(2). NGCC unitsthat operate below their
emissionrate and are located in a state adopting the performancerates are eligibleto receive GS -
ERCs for the increment of generationby NGCC unitsthat displaces/substitutes for generation
from steam units (ie. the increment of generation reflecting Building Block 2). As previously
discussed, affected EGUs located in rate-based states can also directly acquire, without trading,
ERCs fromresources located in other rate-based states. 80 FR 64896-97; id. n.942; 40 CFR
60.5800-5805. This ability exists regardless of whether the other state adopts the performance
rates or a rate-based goal,as an ERC-eligible resource can alwaysbe issued ERCs by the same
state in which the affected EGU is located rather than the state in which the eligible resource is
located.

It is also important that while there are many ways in which affected EGUs can acquire
ERCs for compliance even with the EPA’s limited constraints on trading, affected EGUs can
also achieve their emission rates by taking actions directly at the wnit. For example, affected
EGUs can install CC S, undertake heat rate improvements, or restrict hours of operation, and
additionally, steam units can co-fire with natural gas or shift generation to existing NGCC units.

Giventhe EPA’s reasonablenessin ensuring the finalrule addresses adverse interstate
effects, and the Petitioners’ lack of information of what the EPA could have finalized otherwise
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to address relevantand integral concerns, the EPA is also denying the petitionon the grounds
that the objection is not of central relevance.
C. Limitations on Crediting Resources Located in Mass-Based States

Petitioners  Southern Company and Basin Electric Power Cooperative also contend that
the EPA provided no notice of the limitation on creditable resources located in mass -based
states. The EPA finalized a generalprohibition on trading between mass and rate-based states,
with the exception that rate-based states could issue ERCs to renewable energy resources located
in mass-based states, subject to the condition that the renewable energy generation is
demonstratedto be deliveredwith the intent to serve load in a rate-based state. The final Rule
explained that this exception was due to the “uniquerole” of renewable energy in the BSER. 80
FR 64897-98. The final Rule further explained that this exception to the prohibition to trading
between mass and rate-based states is because a restrictionon crediting renewable energy located
in mass -based states “could cut some states off from regional RE suppliesthat are assumed in the
BSER buildingblock 3 and incorporatedin the CO2 emissionperformance rates and state CO2
goals.” 80 FR 64913. The EPA accordingly determined that “allowing crediting [of renewable
energy resources| between rate- and mass-based states, as long as the risk of foregone CO 2
emission reduction actions in rate-based states are minimized, will assure a supply of eligible RE
MWhs that will further enable affected EGUs and states to meet obligations under the finalrule.”

However, Petitioners’ assertion regarding notice of this limitation is incorrect. The
proposal recognized the interstate nature ofthe electricity system and wholesale electricity
markets, as wellas how programs and measures in a state plan may affect the performance of an
interconne cted electricity system in another state. 79 FR 34921. Accordingly, the proposal
identified the need to account for interstate effects associated with measures in a state planin a
consistent manner to allow states to take credit for the CO2 reductions resulting from these
programs while minimizing the likelihood of double counting. Id. To achieve this goal, the EPA
sought comment on a numberof options explicitly identified in the proposal as wellas
alternatives. 79 FR 34921-22.

These options identified in the proposal include asking if states could credit out-of-state
renewable energy if they could demonstrate no double counting and, ifso, what should such
demonstration  entail. 79 FR 34922. The proposal also suggested that, consistentwith the BSER,
states could only credit in-state energy efficiency (as opposed to allowing states to credit energy
efficiency resources located in another state). /d. Therefore, the Petitioners have not
demonstrated it was impracticable to raise any objections regarding this requirement at the time
of proposal and the EPA is denyingthe petitionson these grounds.

Furthermore, the Petitioners provide little to no explanation or support for why these issues
are of central relevance or what information they would have provided to demonstrate the EPA
should finalize different requirements. With respect tothe contention that the EPA provided no
notice of restrictionson nonrrenewable energy resources, such as nuclear, from generating ERCs
if the resource is located in a massbased state, Petitioner Southern Company merely states in
conclusory fashion that this restriction is “of particular concern to Southern Company because its
subsidiary Georgia Power Company is currently constructing two nuclear units in Georgia.” The
Petition er makes no further explanation of this point. Petitioner incorrectly states that the EPA
finalized “without justification” the restriction on non-renewable energy resources generating
ERC:s if suchresources are located in a mass-based state, and totally fails to explain why the
EPA’s finalization of such restriction is unreasonable. For the reasons stated previously, the EPA
proposed and finalizedsuch restrictionin response to concernsabout double-counting and
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foregone reductions, and limited crediting of resources located in mass-based states to renewable
energy resources because of the role of RE inthe BSER. Because Petitioners fail to show the
EPA did not provide notice on this issue and fail to show why the EPA should have finalized
different requir ements, the EPA is denying these petitions.

D. Rules Regarding Emission Rate Credits (ERCs)

Petitioner AEP contends that the EPA did not provide notice regarding provisions
authorizing EPA to duplicate renewable energy and energy efficiency credit validation and
auditing functions that are already adequately performed by expert state and federal agencies,
and require states to use the EPA’s system; imposing monitoring and reporting obligations on
affected sources withoutadequate opportunity for comment; and restricting the due process
rights of market participants by mandating pursuit of administrativeappeals to the EPA.
Petitioner is factually incorrect that the final rule authorizes the EPA to duplicate RE and energy
efficiency credit validaton and auditing functions, the final Rule requires states interested in
rate-based tradingto perform these functions, and as Petitionerpoints out, state agencies already
know how to adequately perform these functions. As furtherdescribed below, the finalrule
requir ements regarding issuance of ERCs leverage existing state programs. Petitioner is also
factually incorrect that the final Rule mandates pursuit of administrative appeals to the EPA.
Nowhere in the finalrule resides this requirement. With respect to monitaing and reporting
obligations on affected EGUs, Petitioner is incorrect that the EPA did not take notice on this
requirement,as the proposal explicitly states “the EPA is proposing that both mass-based and
rate-based plans must include CO; emission monitoring, reporting, and recordkeeping
requirements for affected EGUs.” 79 FR 34910. Petitionerfurther provides no informationto
suggest why these issues are of central relevance or what the EPA should have finalized
otherwise. Because the EPA expresslytoo k comment on this requirement and Petitioner is
factually incorrect with respect to other supposed requirements, the EPA is denyingthe petition
with respect to these three issues.

Petitioners UARG and Texas contend that the final Rule’s various requireme nts
regardingissuance of ERCs were not properly noticed in the proposal. Petitioner UARG claims
that the EPA provided no notice of the followingrequirements and that they were created “out of
whole cloth”

» The dates after which resources other than affected EGUs must be builtand generate (or
save) electricity in order to qualify for ERCs, 40 C.F.R. § 60.5800(a);

» Varying eligibility requirements for resources depending on whether the ERC generating
resource is in a state implementing a rate-based or mass-based state plan, id. § 60.5800(3);

* The types of resources (including specific renewable energy resources) that are eligible for
ERCs, id. § 60.5800(a)(4), or ineligiblefor ERCs, id. § 60.5800(c) (note that AEP’s petition
also makes this same contention)

* Additional requirements for demonstrating eligibility of biomass, waste-to-energy, and CCS
to generate ERCs, id. § 60.5800(d);

* Creation of ERCs in areas withno affected EGUs, id. § 60.5800(¢);

*  Applications for ERC issuance eligbility, id. § 60.5805(a);

* Registration and reporting of eligible ERC-generating resources, id. § 60.5805(b)-(c);

* The requirement that ERCs be issued only for energy actually generated or saved, id. §
60.5805(¢e);

115

ED_001612_00028388-00124



Inclusion of a mandatory adjustment mechanism in the state plan in the event ERCs are
issued based on an error, id. § 60.5805(g); Qualifications for independentverifiers of ERC
resource  eligbility, id. § 60.5805(i);

Specifications for ERC tracking systems, id. § 60.5810.

These requirements in the final Rule intend, in part, to ensure the integrity of rate-based
trading programs. For example, the accounting methodology to determine ERC issuance ensures
that displaced generation is appropriately reflected, and the resultant adjusted rates are
consistent with the goal-setting calculation This is consistent with the role of renewable energy
resources in the BSER and addresses interstate effects because it inherently accounts for how
generation replacement and CO> emissionreduction impacts may cross state borders. 80 FR
64895-96. The Rule also finalized eligibility requirements for resources to be credited ERCs,
and explained that these requirements align eligibility with certain factors and assumptions used
in establishing the BSER, and by extension,application of the BSER to the performance levels
established for affected EGUs in the emission guidelines, as wellas state rate and mass CO2
goals. Id. The Rule discussed various types of resources that were eligibleand not eligible for
ERC issuance, depending on integral facto rs like whether the resource displaces generation
from affected EGUs and thus results on emissionreductions from the relevant sector subject to
the Rule. Finally, the final Ruleexplained a numberof requirements related to a plan for
evaluation, measurenent, and verification (EM&V) of zero-emitting generation or energy
savingsby eligibleresources to determine whether ERCs shouldbe issued. The EM&V
requirements along with the other requirements, as the rule explained, ensure that a rate-based
trading program provides for the implementation and enforcement of a rate-based emission
standard as required under section 111(d), and also ensures that the rate-based emission
standards are verifiable, enforceable, non-duplicative, and permanent. 80 FR 64904.

Petitioners contend that the EPA did not propose a numberof these rate-based trading
requirements and therefore they must be reconsidered. The Petitioners are incorrect in their
assertions. The EPA both generallyand explicitlyproposed these requirements. Ge nerally, the
proposal described that rate-based trading programs must ensure that the emission standards are
quantifiable, verifiable, enforceable, nonrduplicative and permanent. 79 FR 34830, 34913.
Requirements in the finalrule go to this aspect of the proposal, such as the requirements
regarding ERC eligibility applications, tracking systems, and independent verifier requirements.

Furthermore, with respect to these requirements, the proposal clearly laid out that “the
EPA is proposing that a state plan that includes enforceable RE and demand-side EE measures
must include an evaluation, measurement, and verification (EM&V) plan that explains how the
effect of these measures will be determinedin the course of plan implementation.” 79 FR
34920. The proposal goes on to describe that utilities and states have conducted ongoing EM&V
of demand-side EE and RE measures and programs for several decades, and clearly solicits
comment “on the suitability of these approaches in the context of an approvable state plan, and
on whether harmonization of state approaches, or supplementalactions and procedures, should
be requiredin an approvable state plan.” 79 FR 34921. The proposal goes on to directreaders to
“examples of potential reporting obligations for affected entities implementing RE and demand -
side EE measures in an approvable state plan][...] provided in the State Plan Considerations
TSD” and states the EPA is “seeking comment on the examples and suitability of potential
approaches described in the TSD and any other appropriate reporting and recordkeeping
requirements for affected entities beyond affected EGUs.” Id. Therefore, the proposal explicitly
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solicitscomment on the suitability of specificexamples of existing EM&V processes and
measures,as wellas alternatives, by the express terms of the preamble. Further, the agency
directed the public to the State Plan Considerations Technical Support Document, which was
part of the docket and record for the proposal. The State Plan Considerations TSD includes
numerous examples of potential approaches and elements of approaches that the above-quoted
preamble language solicited commented on, including certification of renewable energy credits
by independent verifiers. See State Plan Considerations TSD, at 79. The TSD also discusses
tracking systems and associated elements in numerous places throughout the document,
therefore, Petitioners are incorrect in their assertion that the proposal failed to take comment on
the specific requirements relating to rate-based trading, including the requirement that eligible
resource applications and M&V reports be reviewed by independentverifiers or requirements
regarding tracking systems.

Regarding the creation of ERCs in states without affected EGUs, in its supplemental
proposal for the proposed rulemaking, the EPA explicitly sought comment on whether or not
jurisdictions without affected fossil fuel generation units subject to the proposed emission
guidelines should be authorizedto participate in state plans. Therefore, Petitioner UARG is
incorrect that the EPA did not take noticeon the creation of ERCs in states withoutaffected
EGUs.

Regarding which types of resources are eligibleto receive ERCs, the proposal identified
a numberof measures in addition to BSER-measures that could also lead to CO2 emission
reductions fiom EGUs, including, for example, electricity transmission and distribution
efficiency improvements, retrofiting affected EGUs with partial CCS, the use of biomass -
derived fuels at affected EGUs, and use of new NGCC wnits. The proposal explicitly “solicits
comment on whether these measures are appropriate to includein a state plan to achieve CO2
emission reductions from affected EGUSs. In addition to the specificrequests for comment
related tospecific technologies below, we also request comment on other measures that would
be appropriate.” Therefore, Petitioner UARG is incorrect that the EPA did not take notice on
which measures would be eligible to be credited ERCs. 79 FR 34923.177

The EPA thus took comment on the requirements relating to rate -based tradingprograms
that Petitioner UARG claims were not subject to proper notice. Regardless, Petitioner UARG
provides no information on what the EPA should have otherwise finalized regarding rate -based
trading program requirements, especially in light of the integral objective of preserving the
integrity of rate-based tradingprograms to ensure the emission standards meet the requirements
of section 111(d). Furthermore, it is important to note that even with the EPA’s reasona ble and
limited constraints regarding the requirements for ERCs, affected EGUs arestill able to take
measures directly at the source and withoutinterstate trading in order to achievetheir emission
rates. These measures and steps are described in the prior subsection.

E. Mass-based Trading Program Regquirements

PetitionerUARG contends that the EPA provided no notice of the following
requirements  for mass -based trading programs:

* Eligbility cntenia for set-aside allowances, 40 C.F.R. § 60.5815(c);

177 Geographic eligibilityof ERGgenerating resources and the eligibility date of such resources are discussed
elsewherein this document See section XIV (regardingcertain geographic eligibility limitations);section XIX
(regardingtiminglimitations).
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* Provisi ons for adjusting allowance allocations in response toerrors, id. §
60.5815(d);

* Provisions addressing allowance banking between compliance periods for
affected EGUEs, id. § 60.5815(e);

* A prohibition on allowance borrowing from future compliance periods by affected
EGUs, id. § 60.5815(f); and

* Provisions goveming allowance tracking systems, id. § 60.5820.

As described previously, the proposal requested commenton tradingprogram
components discussed in the State Plan Considerations TSD. This TSD discusses tracking
systems and associated elements in numerous places throughoutthe document. See e.g. State
Plan Consideration TSD, at 18, 61, 127. Therefore Petitioner UARG is incorrect that the EPA
did not provide notice regarding provisions goveming allowance tracking systems.

The State Plan Considerations TSD also explicitly addressed banking, stating that some
states permit the carryover of renewable energy produced in one year to satisfyRPS
requirements in a subsequent year. The TSD further posited that accounting for year-to-year
carryovershould be addressed ina state plan, in order to determine the renewable energy
generation that occurred in a respective reporting year or complianceperiod. Page 64.

Petitioner UARG provides no information whatsoever on why these provisions are of
central relevance, and provides no information suggesting what the EPA could have finalized
otherwise for mass-based trading programs. Therefore, the EPA is also denyingthe petitionon
these grounds.

XVI. State Reliability Asse ssment in Designing Plans
A. Reliability Issues

1. Introduction

Petitioners raised multiple reliability issues in their reconsideration requests. We
summarize these requests and respond to them in the sections below. Petitionershad adequate
opportunity to comnent. In addition, the petitionsare not of central relevance because they do
not provide any information that could lead EPA to revise the final Rule.

Throughout the CPP rulemaking process, the EPA carefully considered reliability issues.
In the proposed rule, the EPA stated that the proposal allowed states the flexibility to control
carbon pollution while also permitting them to ensure electric reliability. 79 FR 34833. The
EPA stated that “the proposed guidelines would achieve meaningful CO 2 emission redu ction
while maintaining the reliability and affordability of electricity in the U.S.” /d. For example, the
proposed rule described engagement with multiple stakeholders, including a proposal submitted
by the ISO/RTO Councilwith a “set of recommendations t hey believe can help balance the
needs of lower emissions, economic dispatch, and reliability....” Id. at 34888 (citing an
ISO/RTO Councildocument proposing a reliability safety valve). The EPA concluded that the
proposed e will “not raise significant concerns over regional resource adequacy or raise the
potential for interregional grid problems. The EPA believes that any remaining local issues can
be managed through standard reliability planning processes. The flexibility inherent in the rule
is responsive to the CAA’s recognition that state plans for emissionreduction can, and must, be
consistent with a vibrant and growing economy and reliable, affordable electricity to support
that economy.” Id. at 34900. The EPA requested commentson reliabilityissues. Id. The
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proposed rule also includeda Resource Adequacy and Reliability Analysis Technical Support
Document where we considered resource adequacy and reliability issues in 2020 for proposal
policyscenarios in comparison to the base case.!”8

The EPA made changes in the final Rule based uponthe comments that we received
from stakeholders with many aspects of the final Rule’s design intended to support electric
system reliability. 80 FR 64874-64879. These changes responded directlyto stakeholder
commen ts regarding reliability and are consistent with our commitment that compliance with
the final Rule will not impact the ability of industty to maintain electric system reliability. In
order to meet this commitment, the final Rule: (1) provided flexibility in how the applicable
CO2 emission performance rates or the statewide goals are met; (2) provided sufficient time to
ensure electric system reliability; (3) required each state to demonstrate that it has considered
reliability issues in developing its state plan; (4) provided a mechanism to seek a state plan
revision to address changes in circumstances that could have reliability impacts if not
accommodated in the plan; (5) providel a reliability safety valve mechanism for states to come
to the EPA during an immediate, unforeseen, emergency situation that threatens reliability to
notify the EPA that an affected EGU or EGUs may need to temporarily comply with modified
emission standards; and (6) committed to an ongoing relationship with FERC and DOE as the
rule is implemented to help ensure continue d reliable electric generation and transmission.

2. State Reliability Assessment in Designing Plans

In the final Rule, the EPA required each state to demonstrate as part of its final plan
submission that it considere d reliability issues in designing its plan. As described more fully
below, multiple commenters, including ISOs /RTOs discussed reliability concerns in the context
of state plan design These commenters recommended that “as states are developingstate plans,
their activity include the consideration of the reliability needs of the region in which affected
EGUSs operate and of the potential impact of actions to be taken in compliance with state plans.”
80 FR 64877. The EPA noted that a “particularly effective way in which states can make this
demonstration is by consulting with the relevant ISOs/RTOs or other planning authorities as
they develop their plans and documenting this consultation process in their state plan
submissions.”  Id. The EPA noted that, while we are requiring that states demonstrate that they
have considered reliability in developing their plans, we will not evaluate state plan submissions
substantively regarding reliability impacts. Id. at 64877 n.868.

Southern Company asserts that the EPA did not provide notice of the state plan
reliability assessment requirement. Southern Company 38. Additionally, Southern Company
claimsthat the EPA is not authorized to disapprove a state plan based on reliability because the
EPA has no expertise in reliability. Id. at 39. AEP asserts that there is no objective standard for
judging assessment of this requirements and therefore states do not understand what is required.
AEP 7. BasinElectric Power Cooperative asserts that this is the EPA “passing the buck” with
regard to reliability assessments. Basin Electric Power Cooperative 57.

The reliability provisions in the final Rule, including the requirement that states consider
reliability when they design their state plans, are a logical outgrowth of the proposal and
therefore Petitionershad notice and an opportunityto commenton reliability issues. In the
proposal, the EPA stated that we believed t hat the proposed rule would “not raise significant

178 See TechnicalSupport DocumentResource Adequacyand Reliability Analysis,availableat
https://www.epa.gov/sites/production/files/2 006/documents/20140602tsd  -resource -adequacy -reliability.pdf.
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concerns over regional resource adequacy or raise the potential for interregional  grid problems.
79 FR 34900. The EPA requested comment with regard to reliability issues and received a
number of comments expressing views on reliability issues and suggesting changes to the
proposal in response.

Multiple commenters recommended that states consider reliability in state plan
development. For example,the ISO/RTO Councilrecommended that the EPA require a state
plan component that examines its impact on grd reliability. ISO/RTO Council Comments ,
EPA-HQ-OAR 2013-0602-23206, at 2. The National Association of Regulatory Utility
Commissioners requested that the finalrule be flexibleenough to allowthe states to take into
account the makeup of theirpower generationand the role of states in resource planning.
National Association of Regulatory Utility Commissioners Comments, EPA-HQ-OAR 2013-
0602-22791, at 3, Appendix A. AlthoughNERC did not submitcomments for the record, the
American Public Power Association” comments cited NERCin its recommendation that states
as wellas ISOs/RTOs should perform analyses to examine potential resource adequacy
concerns. American Public Power Association Comments Docket ID No. EPA-HQ-OAR-2013-
0602-22871, at 181. The National Rural Electrical Cooperative Association also recommended
that states consider the availability, and dispatchability, among other things, of emissions
control approaches in developing their state plans. National Rural Electrical Cooperative
Association  Comments, EPA-HQ-OAR- 2013-0602-33118, at 168.

Additionally, Petitioners assertions are not centrally relevant to our finding in the final
Rule that states must demonstrate that they considered reliability in developing their final state
plan submissions. Petitioners have provided us with no additional information that would
change how we designed this requirement. As an initial matter, the EPA disagrees with
assertions that the EPA does not have the requisite reliability expertise. Here, the EPA
performed its core function of limiting pollution to protect human health and the environment
and properly considered, among other things, “energy requirements,” as Congress instructed it
to do. 42 U.S.C. § 7411(a)(1). Also, the EPA engaged in extensive consultation with FERC,
DOE, grid operators, utilitiesand other stakeholders prior to making any judgments relating to
“energy requirements”; responded to theircomments; and set up a process to work with FERC
and DOE to continue to monitor reliability issues. 80 FR 64671, 64693-64694, 64706-64707,
64800, 64874-64881. Additionally,as the EPA specifically enumerated in the final Rule, we
will not evaluate state plan submissions substantively regarding reliability impacts. 80 FR
64877 n. 868. Further,the EPA does not agree with Petitioners that we are shiftingthe burden to
states with regard toreliability issues. The EPA carefully considered reliability issues in
designingthe finalrule and this requirement is only one aspect of an extremely comprehensive
program. The EPA has provided states with great flexibility in how they design their state plans
and therefore they are inthe best positionas they prepare their final state plan submissions to
consider reliability in how they develop their state plans.

Petitioners  have not explained how their concerns are centrallyrelevant, and the EPA is
denying reconsideration on this issue.

3. Reliability Safety Valve

As noted above, the EPA includeda reliability safety valve in the final Rule. The EPA
first referenced a reliability safety valve when we cited the ISO/RTO Council proposal on a
relia bility safety valve in the proposed rule. 79 FR 34888 n.236. We also generally solicited

comments regarding reliability issues in the proposedrule. 79 FR 34900. In addition to the
ISORTO Council, multiple commenters suggested that the EPA should include a reliability

120

ED_001612_00028388-00129



safety valve in the final Rule. See, e.g., The National Rural Electric Cooperative Association
Comments, EPA-HQ-OAR-2013-0602-33118, at 163; State of Florida Public Service
Commission Comments, EPA-HQ-OAR-2013-0602-23650, at 20; Bryan Hughes of the Texas
House of Representatives Comments, EPA-HQ-OAR-2013-0602-27067, at 2; Southern
Company Comments, EPA-HQ-OAR-2013-0602-22907, at 193; New York Independent
System Operator Comments, EPA-HQ-OAR-2013-0602-22967, at 4-5; Southwest Power Pool
Comment s, EPA-HQ-OAR-2013-0602-23546, at 2. Additionally, the five FERC

Commissioners  sent a May 15, 2015 letter to Acting Assistant Administrator Janet McCabe
regarding the EPA’s Clean Power Plan proposal and a discussion of the structure of a potential
reliabil ity safety valve.!7?

The EPA includeda reliability safety valve in the finalrule that is availableto states
with affected EGUs providing reliability-critical generation in emergency situations. 80 FR
64877-64879. The reliability safety valve provides “i) a 90-day period during whichthe affected
EGU willnot be requiredto meet the emission standard established for it under the state plan
but rather will meet an alternative standard, and ii)a period beginning after the initial 90 days
during which the reliability-critical affected EGU may be requiredto continueto operate under
an alternative standard rather than under the original state plan emission standard, as needed in
light of the emergency circumstances, and the state must during this period revise its plan to
accommodate changes needed to respond to ongoing reliability requirements.” 80 FR 64877-
64878.

Petitioners state that the EPA did not provide notice and comment with regard to the
general concept of a reliability safety valve or the specificd esign elements of the reliability
safety valve. See, e.g., UARG 14-15; Southern Company 38-39. UARG also lists multiple other
components of the reliability safety valve (e.g., state initial notification to the EPA in 48 hours,
the 90-day limit to the emerg ency period, and emissions after the 90-day period counting
against the state’s overall emission goal), stating that there was no opportunity to comment on
any of these details. UARG 14-15.

We disagree with Petitioners’ assertions that they did not have notice and an opportunity
to comment on the reliability safety valve. As noted above, the EPA solicitedcomment on
potential reliability issues surrounding the proposed rule. The EPA also referenced and cited the
ISO/RTO Council’s reliability safety valve mechanism in the proposed rule. Multiple
commentersreviewed the proposed rule and recommended that the EPA includea reliability
safety valve in the final Rule. This indicates that Petitioners had notice that the EPA might
include a reliability safety mechanism in the final Rule and the opportunity to comment on both
the inclusion of a potential reliability safety valve and how such a mechanism should be
designed . Indeed, as we describe more fully above, multiple commenters did so.

Petitioners  also raise multiple concerns regarding specific design elements of the
reliability safety valve. For example, UARG asserts that what qualifies as an emergency
situation is unclear. UARG 15.

Wisconsin  DNR and PSC assert that limiting the reliability safety valve to states that do
not have trading programs requires states to “buy their way out’ of reliability issues at
unknown expense.” Wisconsin DNR and PSC 5. Wisconsin DNR and PSC also state that it is
unclear how the reliability safety valve interacts with the NERC nandatory reliability standards
requirements.  /d. at 6. Theyalso assert that the EPA shouldrevise the reliability safety valve so
that sources rather than states directlynotify the EPA of the need for a reliability safety valve.

179 FERC May 15,2015 Letter to EPA, availableat https://www _ferc.gov/media/headlines/2015/fetter-epa.pdf
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1d. Wisconsin DNR and PSC also assert that “there is no reason to limithow long state s or
utilities have to providea second notice to EPA to confirmthe need for a source to continue
operation.” Id.

Petitioners have failed to show that their concerns arecentrally relevant or would have
changed the way in which the EPA designed the final Rule reliability safety valve. UARG
asserts that the type of event that qualifies as an emergency situation that threatens reliability is
unclear. The EPA disagrees with this assertion. In the fnal Rule, we providedcriteria as wellas
descriptive examples that we noted “illustrate key attributes of the kinds of circumstances in
which the reliability safety valve would apply.” 80 FR 64878. Petitioners have provided no
further information that would change the criteria that we includedin the final Rule for
accessing the reliability safety valve. Additionally, the EPA cannot envision every possible
situation that might triggerthe need for a state to utilizea reliability safety valve. If the EPA
were to have made the criteriatoo prescriptive, then statesin emergency situations may be
unable to use the reliability safety valve. By providing criteria, as wellas illustrative examples
of the type of situation that may qualify for a reliability safety valve, the EPA has provided
needed parameters for the usage of the reliability safety valve as wellas necessary flexibility to
allow states to address reliability safety valve in the event of an unforeseenreliability
emergency.

Wisconsin  DNR and PSC assert that the EPA should not limit the use of the reliability
safety valve to states without trading programs. Contrary to Petitioners’ assertions, the EPA did
not limit the reliability safety valve to states without trading programs. However, the EPA did
state that we did “not anticipate that EGUs operating under a plan that permitted emissions
trading would meet these criteria.” 80 FR 64878. The EPA believes that trading programs add
inherent flexibility i meeting emission reduction requirements while mmintaining reliability.
While Petitioners have not provided any information that dissuade us from this belief, we
reiterate that we did not limitthe use of the reliability safety valve to states without trading
programs. Wisconsin DNR and PSC have not shown that their concerns are centrally relevant or
would have changed the way in which the EPA designed the final Rule reliability safety valve.

UARG lists multiple components of the reliability safety valve design on which it claims
it did not have the opportunity to comment. We disagree with these claims. The EPA provided
notice that we might include a reliability safety mechanism in the final Rule and the opportunity
to comment on both the inclusion of a potential reliability safety valve and how such a
mechanism should be designed. Therefore, UARG had notice and an opportunityto comment
on this aspect of the final Rule. Additionally, UARG did not provide additional information on
how the EPA should have changed those components. It merely asserts that it did not have an
opportunityto commenton the specifics. The general request for an opportunityto comment
does not meet the requirement that Petitioners demonstrate their information is centrally
relevant to our findings on the reliability safety valve and would have changed how we designed
that aspect of the final Rule. UARG has not shown that their concerns arecentrally relevant or
would have changed the way in which the EPA designed the final Rule reliability safety valve.

Wisconsin DNR and PSC assert that it is unclear how the reliability safety valve
interacts with NERC mandatory reliability standards requirements. The EPA did notestablish a
reliability standard violation as a criterion for triggering the reliability safety valve That is
because not all violations of NERC standards would necessitate that facilities operate under a
standard other than what is required by an approved state plan. The reliability safety valve is
separate and apart from NERC’s mandatory reliability standards. However, a state may include
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evidence that it will violate a mandatoryreliability standard absent the use of a reliability safety
valve in its notice of the need for a reliability safety valve. Wisconsin DNR and PSC have not
shown that their concerns are centrally relevant or would have changed the way in which the
EPA designed the final Rule reliability safety valve.

Wisconsin DNR and PSC assert that the reliability safety valve needs to be more flexible
and address more situations. Wisconsin DNR and PSC 6. We disagree with Wisconsin DNR
and PSC’s assertion. The reliability safety valve is just one aspect of the final Rule design that
addresses reliability. We made it available if there is an unforeseeable emergency that threatens
grid reliability, but we did not mean to make it available for less serious situations. States and
sources can solve non-emergency situations through other flexibilities in the program.
Wisconsin  DNR and PSC have not shown that their concerns are centrally relevant or would
have changed the way in which the EPA designed the final Rule reliability safety valve.

Wisconsin  DNR and PSC state that the EPA should change the reliability safety valve to
have sources notify the EPA directly, delete the 90-day limit, and never have to make up
emissions . Wisconsin DNR and PSC 56. The EPA disagrees with these assertions. The EPA
designed the reliability safety valve to be used only when there is an unavoidable conflict
between maintaining reliability and the stateplan requirements. We believe that states are ina
better position than individual sources todetermine whether there areoptions available within
the state plan to meet emission reduction requirements in the event of a reliability emergency or
ifthe state needs to request a reliability safety valve. Additionally, the EPA finds that an initial
90-day reliability safety valve period where emissionsdo notneed to be made up is appropriate.
This timeframe gives the state and sources an opportunity to reviewthe circumstances and
considerand put in place appropriate remedies. As the final Rule notes, there may be
circumstances where more than 90 days willbe needed, but, in that event, the state must request
to extend the reliability safety valve period and then would need to change its state planin light
of the circumstances that have arisen. We do not believe that it is unduly burdensome for the
additional emissions to have to be made up after the initial 90 -day period. The EPA designed
the reliability safety valve requirements to both maintain the integrity of emission reduction
requirements while also ensuringthat the reliability of the electric system. Wisconsin DNR and
PSC have not shown that their concerns are centrally relevant or would have changed the way in
which the EPA designed the final Rule reliability safety valve.

We deny the Petitions for Reconsideration on the reliability safety valve.

4. Stakeholder Concerns and Reliability Analysis Issues
Petitionersassert that the EPA did not consider or respond to reliabilityrelated
comments. Basin Electric Power Cooperative generally objects to a lack of notice of the EPA’s
“new approach to addressingreliability” in the final Rule. Basin Electric Power Cooperative 1,
47. It further states that the EPA ignored concerns of agencies tasked with ensuring reliability.
Id. at 47. The EPA disagrees with Petitioners’ claims. We carefully considered all comments
regarding the proposed rule and ensured that we designed the final Rule so that it would not
interfere with electric system reliability. 80 FR64874-64881. In the proposed rule, the EPA
discussed reliability and asked broadly for comment. The EPA did receive a numberof
comments that addressedreliability. 79 FR 34889-34900. The EPA met with a large number of
stakeholders and experts regarding r eliability issues, including FERC, NERC, and DOE.!8° The

180 The followingis a summaryof EPA meetingswith FERC, beforethe proposal,afterthe proposalandbeforethe
finalrule, and after the finalRule:
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Pre-proposal meetings

February7, 2014:The Chairmamand others fromFERC metwith EPA officias. EPA officials described
invery generaltermsaspects ofthe proposal.

February18,2014: FERC staff met with EPA staff as afollow-up to learnmoreabout the proposal.
March6, 2014: FERCstaff metwith EPA and DOEstaff to discuss certainconcepts proposedinapaper
by RTOsrelatedto the Proposal.

Aprill6, 2014: FERC staffmetwith EPA staff to reviewparts ofthe draftofthe proposalandto ask about
certainissues and informatiorin the proposal.

April23, 2014:FERC staffparticipatedin a telephone conferencewithstaff fromEPA and OMB
regardinga draftofthe proposal. FERC staffprovidedoralcommentson the proposal,whichfocused
primarily on reliability FERC staff commentedon the draft’s contemplatedincreases inthe capacity factor
for natural gas combinedcycle units, renewablegeneration, and coalheat rates. In particular, FERCstaff
commentedon pipelineand otherinfrastructureadequacy giventhe potentialincreasedutilizatiorof NGCC
unitsand REgenerationinthe draftproposal. FERC staffalso commentedon the advisabilityofregional
collaboratiommongstates and someform of“reliabilitysafetyvalve.”

May29, 2014: FERCand EPAstaff met.EPA staff providedFERCstaff withan oralsummaryof the draft
proposal.

Post-proposa 1 meetings, including FERCtechnical conferences

July18, 2014: FERC and EPA staff metwith FERCstaff providingEPA with an oralupdate on public
responseto the proposal.

October7, 2014: FERCstaff metwith EPA and DOEstaff to discuss questionsregardng the proposal,
includingaspects relevantto electricreliabilitythat EPA planned to ask in a supplemental issuance.
Subsequently, FERCstaff had two or three briefphone callsor conversationswithEPA staff regardingthis
issuance,primarilyon the expect date of EPA’sissuance.

Decemberl5, 2014: FERC/ DOE/ EPA staff meeting.

February19,2015: FERC national technical conference on CleanPower Plan. OARActing Assistant
AdministratotMcCabe participates and EPA staff attend.

February25,2015: FERC western technicalconference on CleanPower Plan in Denver. OAR Associate
Assistant Administratodoe Goffmanparticipates and EPA staff attend.

Marchl1, 2015: FERC Easterntechnical conference on CleanPower Plan. Ms. McCabe participates and
EPA staff attend.

Marchl13, 2015: ConferenceCall EPAand FERC staff.Discussedcoordinationon CPPand reliability.
March31, 2015: FERC Centraltechnical conference on CleanPower Plan. Ms. McCabe participatesand
EPA staff attend.

March16, 2015: Meeting with DOE.

April6, 2015: Staffcallbetween EPA and FERC to discuss developmentofCPPcoordinationstrategy.
Aprill7, 2015: EPA/FERC sstaffmeeting:Followup discussiononreliabilityand the CleanPowerPlan.
April21, 2015: EPAand DOE staffcallto discuss CPP reliabilitycoordinationstrategy.

Mayl1, 2015: EPA/FERC staff callon energy efficiency.

May20, 2015: EPA/FERC staff meeting.

July13, 2015: EPA and FERGstaff callon CPPcoordinationdocument.

Post-final rulemeetings with FERC and/or DOE

November 2,2015: EPA/FERC/DOE reliability meeting

Januaryll, 2016: EPA/FERC/DOE reliability meeting.

March22, 2016: EPA/FERC/DOE reliability meeting.

May20, 2016: EPA/FERC meetingon the interactionbetween the Clean Power Plan and markets.
June16, 2016: EPA/FERC/DOE reliability meetings.

July26, 2016: EPA/FERC meeting on leakageissue.

Augustl1, 2016: EPA/FERC/DOE meeting on reliability.
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EPA also reviewed multiple analyses of the reliability impacts of the proposal, including the
NERC study cited by Petitioners. 80 FR 64879-64881. The EPA utilizedall of this information
to inform the changes that we made in the final Rule to address reliability. We outlinel above
the multiple safeguards that we have provided in the final Ruleto address any reliability
concerns that may arise. Finally, we note that the EPA, FERC, and DOE have agreed to
coordinate efforts to help ensure continued reliable electricity generation and transmission
during the implementation of the final Rule. 80 FR 64879.

Basin Electric Power Cooperative includes an in-depth discussion of NERC’s Phase I
Report. Basin Electric Power Cooperative 46-56.!81 Petitioner ~ states that, in April 2015, NERC
issued a Phase [ Report that assessed the impact of the Clean Power Plan on resource adequacy
and transmission adequacy. Id. at 48. It states that NERC’s key findingsinclude, “ ‘[T]he
proposed CPP isexpected to accelerate a fundamental change in electricity generation mix in
the United States and transform grid-level reliability services, diversity and flexibility’”;
“Industry needs more time to develop coordinated plans to address shifts in generation and
corresponding transmission reinforcements to address proposed CPP COz interim and other
emission targets ....”"; and ““Energy and capacity will shift to gas-fired generation requiring
additional infrastructure and pipeline capacity.” Id. at 48-49 (citing NERC Phase I Report at
vii-ix). Basin Electric Power Cooperative states that NERC expected thousands of milesof new
transmission lines would be needed to meet the rule’s requirementsand that 2020 wouldnot be
enough time to build the required infrastructure. /d. at 49. It asserts that NERC included details
withregard to the timingof buildinginfrastructure projects in Chapter 5 of the Phase I Report.
1d. Basin Electric Power Cooperative also noted that NERC recommended that the EPA include
a formal reliability assurance mechanism “to ensure reliability during both the plan
developmentand implementation periods, as may be necessary.” Id. at 50. It states that NERC
recommended that ““policy makers ensure that state or regionalimplementation plans provide
demonstrated assurances that reliability can be sustained through the CPP’s implementation
period. Plans that require greater infrastructure development of either gas pipelines,
transmission, supply resources, or other assets will require time to ensure these infrastructure
accommodations can bemade with certainty. A reliability assurance mechanism, along with
sufficient timelines to accommodate infrastructure development, can facilitate a reliable
transition and ensure BPS [bulk power system]reliability.”” Id. at 50 (citingNERC Phase I
Report at 57).

We disagree with Basin Electric Power Cooperative’s claims that we failed to consider
NERC’s recommendations in the final Rule. As an initial matter, we note that NERC’s Phase 1
report was an analysisof the proposed rulerather than the final Rule. As such, NERC was not
responding to or analyzing the multiple safeguards that we provided in the final Ruleto address
any reliability concerns that may arise. Furthermore, there were a number of issues with
NERC’s Phase 1 report whichwe described in the final Rule preamble. See 80 FR 64879-
64880. Most saliently, NERC’s analysis assumed that states did not make use of the flexibility
that the proposal afforded them. Rather, NERC assumed that each state developed a plan that
simply required that affected EGUs implementthe buildingblocks. Neither the proposal nor the
final Rule required states and sources to implementthe buildingblocks. Instead, we established
emission reduction requireme nts based uponthe BSER and provided flexibility for how states

181 North American Flectric Reliability Corporation, April 2015, Potential Reliability Impactsof EPA’s Proposed
Clean Power Plan, Phase I (NERC Phase I Report), availableat www.nerc.com/news/Pages/AssessmentUses -
Scenario-Analysis -to-Identify -Potential-Reliabilitiy -Risks -from-Proposed-Clean-Power -Plan.aspx.
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and sources would meet those requirements. L.ogically, we expect that states and sources will
pursue the most cost -effective, reliable, and efficient ways toobtain these emission reductions.
An analysis that eliminates the flexibility inherent in the Clean PowerPlan eliminates important
aspects of the proposal and final Rule and failsto capture real world conditions. We note that
multiple other studies that analyzed the proposal without such rigid assumptions concluded that
reliability will be maintained. the EPA discussed some of these in the final Rule. See 80 FR
64880.

Basin Electric Power Cooperative also stated that RTOs expressed concerns about the
Clean Power Plan. It states that the EPA noted the Midcontinent Independent System Operator’s
(MISO) concerns in the Clean Power Plan, but failed to address all of MISO’s concerns about
the timingto buildnew capacity additions if coal retirements are part of compliance strategies
for 2020. Accordingto Basin Electric Power Cooperative, MISO stated that new gas plants take
three to six years to construct. This timeline may be longer if new transmission or natural gas
pipelineis needed. Basin Electric Power Cooperative 51.132 It also states that MISO’s comments
requested the elimination of the interim compliance period of 2020-2029 and noted the long
amount of time needed to buildnew generation capacity and infrastructure. /d. at 51.183

We disagree with Basin Electric Power Cooperative’s assertions that we failed to
address MISO’s concerns in the final Rule. Basin Electric Power Cooperative is correct that
MISO requested the elimination of the interim compliance period as it was proposed. The
EPA’s final Rule addressed MISO’s concerns about timing by delaying the start of the interim
compliance period to 2022. Further, we note that the beginning of the interim compliance period
is not a deadlineby whichstates mustbe in compliance with the interim goals. Rather, it is the
beginning of a glide path in which states must achieve the CO2 emissiongoals over the period
0f 2022 to 2029. The glide path provides states and sources additional time to meet the emission
reduction requirements helping to ensure the reliability of the electric system is maintained. We
also note that the current emission trends indicate that, long before the interim compliance date,
states and sources are already wellon their way to achievingthe Clean Power Plan emission
reduction requirements. See Power Sector Trends Appendix at Section 1.

In addition we note that the MISO study also had several issues that limited its
usefulness, including an assumption that each of the states would develop plans that would have
generators implement the building blocks to reach the emission reduction requirements . MISO
concluded rightly, however, that alternative compliance options could avoid adverse impacts.
Basin Electric Power Cooperative is incorrect that we did not consider the concerns expressed
by MISO and others about timing. As explained above and in detail in the final Rule, the EPA
made significant changes in the compliance schedule as suggestedby MISO and other
commenters. Additionally, since promulgation, MISO has embarked on a proactive effort to
work with the states inits footprint to more fully explore compliance options.'84

Basin ElectricPower Cooperative also asserts that the final Rule incorrectly claimed that
a resource adequacy analysis by Southwest Power Pool (SPP) assumed planned retirements, but

182 Citing MISO, Analysisof EPA’sProposal to Reduce CO2Emissionsfrom Existing Electric Generating Units at

3 (2014), availableat www.misoenergy.org/WhatWeDo/EPARegulations/Pages/111(d).aspx.

183 Citing Letter from John R. Bear, Presidentand CEO,MICO, to the HonorableGinaMcCarthy, Administrator,

U.S. EPA (Nov. 25, 2014), EPA-HQ-OAR-2013-0602-22547.

184 See, e.g., MISO’sAnalysis ofthe FinalCleanPowerPlan, July 2016,
https://www.misoenergy.org/Library/Repository/Meeting%20Material/Stakeholder/PAC/2016/20160720/20160720
%20PAC%20Item%2002a%20Clean%20Power%20Plan%20StudydB2port.pdf
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did not account for building new generation capacity. /d. at 51 (citing 80 FR 64880). Basin
Electric Power Cooperative states that in actuality the SPPanalysis included a scenario where
retired capacity would be replaced by a combination of existing unused capacity and new gas-
fired and wind resources. Id. at 51-52.18 It states that SPP was concerned that this could affect
transmission reliability and that the reserve margin would fall below the minimum reserve
margin requirement. It states that SPP found that new generation and transmission expansion
would beneeded to maintain reliability during summer peak conditions if the EPA’s projected
generator retirements occur. Id. at 52.

We disagree with Basin Electric Power Cooperative’s assertions. SPP’s analysishad two
parts. First, SPP assumed that the EPA’s projected retirements occurred but that the EPA’s
projected capacity additions did not. It is simpleto understandwhy this illogical scenario would
result in resource adequacy problems. The second part of SPP’s analysis better reflecs how our
electricity system is planned and operates. When resources retire, other resources are developed
to replace the retired capacity. In the second part of its analysis, SPP assumed that the EPA’s
projected retirements occurred but the remaining existing capacity was used more. In addition
they assumed that there was some additional capacity reflecting planned new capacity in SPP,
but it appears that the new capacity was not adequate to meetthe load. It is important to
recognize that our model balances retirements with capacity additions to maintain SPP’s reserve
margin. This represents how the system is planned and operated in the real world. System
planners do not just sit blithely by as electric capacity retires without considering ways to
address potential capacity shortfalls and develop new resources. If a study only considers a part
of this equation (i.e., capacity retirements), then the result will not necessarily maintain the
reserve margin. For thisreason, SPP concludesthat new generation will be necessary if the
EPA’s retirement projections occur. Based on our analysis, we agree that some new capacity
additions may be needed. However, the final Rule does not require major investment innew
infrastructure  in order to meet the emission reduction requirements , especially in light of
developments since the CPP was finalized, see Power Sector Trends Appendix.

Basin Electric Power Cooperative states that the EPA largelyignored the concerns of
NERC and RTOs. Id. 1t also notes that the EPA did not include a mechanism to adjust the
emission standards o compliance timeframes, making an ongoing relationship with DOE and
FERC inelevant.  Id. It also states that the EPA dismisses the reports of NERC and RTOs and
instead relies on reports by consulting firms hired by entities with business interests that will
benefit from the Clean Power Plan. /d. It states that parties have not had an opportunity to
comment on the EPA’s dismissal of experts’ concems in the final Rule and that the EPA should
grant reconsideration. We disagree with Basin Electric Power Cooperative’s assertions
regarding our consideration of the comments that we received withregard to reliability issues.
We carefully considered all comments and any accompanying materiak.

Basin Electric Power Cooperative then discusses a Brattle Report cited in the Clean
Power Plan. Id. at 53.186 It asserts that the Brattle Report would tend to increase rather than
decrease the amount of renewables and therefore the amount of needed transmission. It also
states that the Brattle Report speaks to NERC’s earlier report, not the later Phase I Report. It

183 Citing SPP’s Reliability ImpactAssessmeniof the EPA s Proposed Clean PowerPlanat 2 (Oct. 8, 2014),
availableatwww.spp.org/publications/CPP%20Reliability%20Analysis%20Results%20Final%20Version.pdf.
186 Citing Brattle Group,EPA’s Clean Power Plan and Reliability:AssessingNERC s Initial Reliability Review
(Feb.

2015), availableat http://info.ace.net/hsfs/hub/211732/file2486162659%pdf/EPAs-Clean-Power-Plan-Reliability-
Brattle.pdf?t=143439840786¥(*Brattle Report”).
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also claims that the Brattle Report lists technological and operational procedures that might help
maintain  reliability  without dealing with specific reliability challenges. Basin Electric Power
Cooperative asserts that the Brattle Report concedes that unpredictable reliability concerns

could occur during implementation. It also claims that the Brattle Report does not make specific
observationsabout North Dakota and Wyoming where Basin Electric Power Cooperative has
major generating facilities. It claims that the Brattle Report dismisses the need for new
transmission infrastructure especially for siting renewables. It disputes Brattle's assertions that
distributed generation can be helpful to solving transmission constraints because it states that
the Brattle Report provides no explanation for how those resources would get built. Basin
Electric Power Cooperative disputes Brattle’s assertion that natural gas can be builtin less than
two years. It states that the Brattle Report was drafted for Advanced Energy Economics, which
will benefit from the CPP. Basin Electric Power Cooperative 53-54.

Basin Electric Power Cooperative states that the EPA also brushes off the concerns of
MISO and SPP, touting the flexibility inthe CPP.Id. at 55. It notes that the EPA states that the
Analysis Group Report shows that “despite the large amount of coalfired resources in MISO
that must be retired, ‘the entities responsible for electric system reliability in MISO are prepared
to collaboratively address any reliability issues that arise,” using the ‘strong tool kit’ available to
‘assure high-quality electric service.”” Id. at 55 (citing 80 FR 64880). BasinElectric Power
Cooperative states that it is the entities with the supposed tool kit that are claimingthere are not
enoughtools to facilitate compliance with the finalrule and ensure reliability. It also states that
the Analysis Group Report was funded by the Energy Foundation which funds groups building
the “new energy economy .” Basin Electric Power Cooperative states that the Analysis Group
Report contradicts itself by sayingon the one hand that MISO faces complicated Clean Power
Plan compliance issues and, on the other hand, MISO’s strong tool kit and history of
constructive collaboration meansthat MISO states shouldbe able to comply without
compromising  reliability.  Basin Electric Power Cooperative 55-56.

Basin Electric Power Cooperative states that “The Analysis Group concedes that
MISO’s existingheavy reliance on coal for electricity generation ‘exposes many of the MISO
states topotentially greater amounts of retirements, more significant fleet turnover, and changes
in the system’s capacity mix and system operations under the Clean Power Plan.” /d. at 11.
Petitioner goes on to raise a numberof related issues specific to the MISO region. See generally
Basin Electric Power Cooperative at 55-56. Finally, Basin Electric Power Cooperative asserts
that FERC Commission er Clark has raised similar concerns about the final Rule’s impact on
reliability. Id. at 58. However, we note that Commissioner Clark later stated, “I think cost is the
bigger challenge than reliability, not that reliability is a slamdunk. It’s not,” Clark said. “But
engineersare very good at makingthe system work. It always becomes a questionof at what
cost.”187

As an initialmatter, we note that the NERC report cited by Petitioners was an analysis of
the proposed ruleand that NERC “assumes considerably less flexibility than actually is
provided to states and EGUs in this finalrule.” 80 FR 64880. Additionally, we disagree with
Basin Electric Power Cooperative’s assertions regarding the Brattle Report and the Analysis
Group Report. Further, we note that we referenced these reports as a firther confirmation  that
reliability would be mantained during the implementation of the Clean Power Plan. We
independently analyzed reliability issues that stakeholders raised regarding the Clean Power

187 Energy Wire, FERCs Clark stepping down, warns of CPP costs, available at
http://www.eenews.net/stories/ 1060031020
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Plan and found that there would be adequate resources to meet system demand. See, e.g.,
Technical Support Document: Resource Adequacy and Reliability Analysis, August2015,
available at https://www .epa.gov/sites/production/files/2015 -11/documents/tsd-cpp-adequacy-
reliabil ity.pdf.

Since promulgation of the final Rule, NERC has embarked on efforts to help states,
resource planners and others involved in CPP implementation by providing analysis that will
help policy makers assess potentialrisks to the bulk power system and to identify measures to
mitigate risk . '8® Further, since promulgaton of the final Rule, multiple studies have looked at
reliability and the CPP. PJM for example conducted an analysisat the request of the
Organization of PJM States. PJM examined seven possible compliance pathways all of which
maintained resource adequacy and did not compromise the way the PJIM market operates. !8°

A recent publication by the Duke University’s Nicholas Institute for Environmental
Policy Solutions examines load growth in the electricity sector and finds that no approach to
meet the final Rule requirements need interfere with the ability of sector to meet electricity
demand.'®° In addition, a recent Biparti san Policy Center analysismodeled an array of CPP
compliance scenarios and concluded that state energy policies, falling natural gas prices, and the
extensionof federal tax incentives for renewables mean many states are currentlyon track to
comply with the CPP. In fact, they concluded that, in the early years, the CPP likely would not
be binding!°!

These and other studies complement our own analysis and our conclusion that the tools
and flexibility in the CPP as promulgated are consistent with maintaining electric system
reliability. See generally Power Sector Trends Appendix. Basin Electric Power Cooperative has
not raised any issues that are centrally relevant and therefore we deny its Petition for
Reconsideration on these issues.

3. Miscellaneous Reliability Issues

Basin Electric Power Cooperative states that the EPA’s changes in the final Rule do not
help ensure reliability. First, it states that the EPA includel no analysis to show how flexibility
to design state plans, including the use of other measures besides the BSER, helps ensure
reliability. Basin Electric Power Cooperative 56. Second, it states that two additionalyears will
not help reliability given the long time needed to develop new generation and infrastructure. /d.
Third, as noted earlier, it considers the requirement that states demonstrate that they considered
reliability in developing their state plans to be “passing the buck.” Id. at 57. Fourth, it asserts
that the abilityto revisea state plan requires consumers to wait for years in uncertainty while
suffering from reliability concerns in the meantime. /d. Fifth, it states that the reliability safety
valve offers no meaningful protection. Sixth, Basin Electric Power Cooperative states that,

188 NERC, ReliabilityConsiderations for CleanPower Plan Development January 2016;
http://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/Reliabilid@considerations%20for%20Sta
te%20CPP%20Plan%20Development%20Baseline%20Final pdf

189 PJM InterconnectonfPA sFinal Clean Power Plan, Compliance PathwaysEconomicand Reliability Analysis,
September 1, 2016, http://www.pjm.com/~/media/library/reportsotices/clean-powerplan/2016090 tcpp-
complianceassessment.ashx

190 The CleanPower Planand ElectricityDemand: ConsideringLoad Growthin a Carbon-ConstrainedEconomy,
January 2016, availableathttps://nicholasinstitute.duke.edu/sites/default/files/publioas/ni_pb_ 1601.pdf.

191 Macedonia, I, et al. Modelingthe EvolvingPowerSector and Impactsof the Final Clean PowerPlan, Bipartisan
PolicyCenter,Washington, DC,June 2016.http://bipartisanpolicy.org/library/clegrowerplan -analysis/ . See also
PetitionsforReconsideration Power Sector Trends Appendix
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although the EPA has agreed to an ongoing relationship with DOE and FERC to ensure
continued reliability, there is no provision to allowrelief from standards if DOE and/or FERC
raise concerns. /d.

We answer concerns regarding the reliability safety valve and the requirementthat states
demonstrate that they considered reliability in designing their state plans above. With regard to
the assertion that EPA did not analyze how the flexibility to design state plans helps ensure
reliability, we note that commenters requested that the EPA includethis flexibility in the final
Rule. The National Association of Clean Air Agencies NACAA),'°? for example, specifically
requested flexibility so that the states would have “wide latitude to identify their overall
compliance ~ strategiesin response to their local circumstances.” The National Association of
Clean Air Agencies EPA-HQ-OAR-2013-0602-24085, at 2. The EPA cannot envision each and
every possible state plan design and how it would interact with the electricity system within a
givenstate. States know best what their unique electricity system issues are. For example,a
state may determine that there is a reliability-critical unit in a load pocket inthe state and
therefore set a differentemission standard for that particular unit in the state plan. That such
flexibility supports reliability is both self-evidentand amplysupported by the record.

Basin Electric Power Cooperative states that two additional years willnot be enough
time to ensure reliability given that amount of time needed to develop new generation and build
additional infrastructure. As an initialmatter, we note that the EPA both provided two
additional years before the start of the interimperiod and “adjus{ed] the interim goals to
providea gradually phased-in initial reduction requirement and a more gradual glide path to the
final 2030 goals.” 80 FR 64876. This additional time in combinaton with a more gradual glide
path provides states and sources with a great deal of flexibility in the process to ensure that
reliability is maintained . Additionally, the EPA does not expect that major new infrastructure
will be needed in order to meet the final Rule requirements. Our analysis in both building block
2 and 3 indicates that there will not need to be substantial amounts of new infrastructure  built to
comply with the final rule. '°3 See also W. Va. v. EPA,No. 15-1363, Culligan Decl. 4 7-19
(D.C. Cir. filedDec. 3, 2015). Additionally, as a resultof business-as-usual shifts to cleaner
generation, as described in the Power Sector Trends Appendix, the CPP is projected to have a
modest impact on generation mix, further lowering any potential reliability impacts of the CPP.

Basin Electric Power Cooperative also states that, while the final Ruleasserts a plan
amendment can be made, consumers will wait years for these plan revisions to be approved,
bearing the reliability risk and cost in the meantime. Basin Electric Power Cooperative at 57.
We disagree with this assertion. For example, if,after a 90-day reliability safety valve period,
the affected EGU must continue to emit beyond the requirements of the state plan, the EPA will
work with the state on a case-by-case basis to determinean alternative emission standard for the
affected EGU until a new state plan is approved. This provision and a plan amendment are some
of the many safeguards in place to ensure system reliability. In contrast to Basin Electric Power
Cooperative’s assertions, states canalso ask for expedited review of their state plan revisions if
it is necessary for reliability reasons. 80 FR64877. Petitioners had notice regarding the ability
to make state planrevisions and have not provided us any additional information that is
centrally relevant to the reliability provisions.

192 TheNationalAssociation of CleanAir Agenciesisa nationalnonprofitassociationofstate andlocalairpollution
control agencies.

193 See, e.g., GreenhouseGasMitigationMeasures TechnicalSupport Document availableat
https://www.epa.gov/sites/production/files/2613/documents/tsdcpp-ghg-mitigation -measures.pdf
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Basin Electric Power Cooperative states that the EPA states that it will work in
coordination with DOE and FERC, but that the final Rule includes no provisions that provide
relief from rule requirements if these entities provide input that such reliefis needed for
reliability reasons. Basin Electric Power Cooperative 56-57. We disagree with the claim that
such a provision isneeded to ensure that reliability is maintained. The EPA included many
provisions in the final Rule that willassure that reliability is not jeopardized. As the final Rule
notes, the EPA, FERC, and DOE agreed to closely coordinate with each other to ensure
reliability. As fully enumerated above, the EPA consulted with both agencies regularly during
the process of draftingthe final Rule. The EPA values the cooperative relationship with DOE
and FERC regarding the Clean Power Plan, but does not agree that we should have included a
specific provision that provides relief from rule requirements if DOE and/or FERC provide
input saying such relief is needed for reliability reasons. If,in the unlikely situation such a
issue arises, the EPA willwork withthe state and affected EGUs to address any potential
reliability concerns.

Despite Basin Electric Power Cooperative’s assertions to the contrary, the EPA carefully
considered all comments and made a numberof changes between the proposal and finalrule to
specifically to address comments. The EPA provided a numberof analysesin the technical
support to the finalto that effect. Basin Electric Power Cooperative has not provided any
additional information that iscentrally relevant to our rliability findings in the CPP. Therefore,
we deny its Petition for Reconsideration on this issue.

Finally, AEP asserts that, because neither states nor sources control dispatch, and
because of other factors, the EPA should reconsider alternative approaches that provide more
flexibility. AEP 7. The final Rule provides states and sources with a large degree of flexibility
in how they meet the emission reduction requirements. It does not require states or sources to
control electricity dispatch in order to meet the CPP emission reduction requirements.

Petitioners have not provided any information that iscentrally relevant on these issues
and therefore the EPA denies their Petitions for Reconsideration on these issues .

B. Specific Reliability Analysis/Modeling Issues
Wisconsin DNR and PSC assert that the EPA failedto use appropriate modeling to
assess the electric reliability cost and impacts of the finalrule. Wisconsin DNR and PSC 3-6.
They assert that the EPA should assume NGCC capacity factors can increase five percent per
year (which is the historical rate, and protects reliability) and not 22 percent per year. Wisconsin
DNR and PSC8-9. We disagree with these assertions and more fully respond to themin the
section V of this document (regarding Building Block 2).
Wisconsin DNR and PSC also express a reliability concern because they state that the
EPA’s compliance modeling included energy efficiency, and therefore less generation.
Wisconsin  DNR and PSC 4-5. We disagree that the inclusion of energy efficiency in our
modeling for the RIA potentially causes a reliability concern. The EPA reasonably included
energy efficiency in our modeling for the final Rule,as itis expected to be a low cost
compliance option and consistent with programs that many states already have in place. RIA, at
3-12. States have great flexibility in how they design their state plans. While we expect that
many states and sources willtake advantage of energy efficiency as a reasonable and cost-
effective method to achieve the final Rule’s emission reduction requirements, we are not
requiring any specific methodology for compliance. In addition, use of energy efficiency as part
of a state’s approach to final Rule implementation  has the added benefitof helpingto assure
reliability. Further, as noted below, if a state needs any particular unit or units for reliability -
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specific reasons, it can designits state plan to ensure that that unit or unitscontinue to operate as
needed.

Wisconsin DNR and PSC also noted that the EPA’s modeling shows coal units retiring
that MISO and Wisconsin modeling say must continue operating for reliability reasons.
Wisconsin  DNR and PSC 4-5. We disagree with Petitioners.  Our modeling ensures that there
are sufficient generating resources available to maintain reliability; thus, the Clean Power Plan
already provides sufficient flexibility for states todeploy resources tomaintain reliability. There
are many ways that a state can choose to implement the CPP. For example, ifa modelassumes
that a state does not includeenergy efficiency in its plan, there wil be plants that will need to
operate that might not with a more energy-efficient state plan. The EPA is not requiring any
specific units to retire. Instead, the final Rule provides a great deal of flexibility for states to
design their state plans to ensure that units that are needed for reliability purposes can continue
to operate. Wisconsin DNR and PSC have not provided us with any additional information that
is centrally relevant and would change our findings in the CPP.

Wisconsin DNR and PSC assert that the EPA’s modeling fails to account for
infrastructure  build-out (e.g, natural gas demand and throughout all regions and transmission
infrastructure).  Id. We disagree with these claims. Our modelincorporates a detailed
representation of the fossikfuel supply system that is used to forecast equilibrium fuel prices.
The model includes a representation of the North American natural gas supply system
accountingfor potentialpower sector and non-power sector gas demand, gas production,and
price levels. This module consists of 118 supply,demand, and storage nodes and 15 liquefied
natural gas re-gasification facility locations that are tied together via natural gas pipelines, and
accounts for pipelinebuildout where thebuildout is cost-effective RIA, at 3-2. Themodel also
considers coal supply and demand. RIA, at 3-2. The EPA also does not expect that substantial
amounts of new transmission will be needed to meet the finalrule’s emission reduction
requirements.  See Greenhouse Gas Mitigation Measures TSD at section4.6.3. The model
includes only current inter-regional transmission capacity and additional capacity planned
through 2018 .14 Therefore, the model does not build additional renewable capacity if the
transmission  infrastructure i not available to deliver it '°> For example,the model did not allow
renewables to be sited where major new transmission would be needed to be built deliver the
generation to load.

Wisconsin DNR and PSC assert that the EPA used IPM, which is not intended as a tool
to evaluate system reliability. They state that reliability constraints must be evaluated through
manual evaluation and modeling of peakdemand loadsand generation resource dispatch. They
also assert that the FPA’s model did not model transmission constraints. Wis consin DNR and
PSC 4-5. EPA disagrees with the assertion that the EPA model did not model transmission

194 TPM documentation,Section3.3 availableat https://www.epa.gov/airmarkets/powsector-modeling

195 “IPM addresses reliabledelivery of generation resources forthe deliveryof electricity between the 64 IPM
regions,based on currentand plannedtransmissioncapacity by setting limitsto theabilityto transferpower
betweenregionsusingthe bulkpowertransmissionsystem.” TechnicalSupport Document:Resource Adequacy and
Reliability Analysis , August 2015, at 3. “The modelingframeworki ncorporatesahost ofconstraintson the
deploymentofRE

resources,includingresourceconstraintssuch as resourcequality,land use exclusionsterrainvariability,distance to
existingtransmission,and populationdensity;systemconstraintssuch as interregionalkransmissionlimits, partial
reserve margincredit for intermittent RE installations, minimum turndownconstraintsforfossilfuel-fired EGUs,
and short-termcapital cost adders to reflectthe potential added cost dueto competitionfor scarce laborand
materials;and technologyconstraintssuch as constructionleadtimesand hourlygenerationprofilesfor non-
dispatchableresources by season.” 80FR 64808.
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constraints. The model contains a detailed set of 64 regions and the transmission constraints
between these regions. (See IPM documentation, Sections 3.2 and 3.3, available at
https:/www.epa.gov/airmarkets/power -sector-modeling). The EPA performed multiple runs of
IPM to estimate the costs, benefits,and economic and energy market impacts of implementing
the finalrule. The EPA assessed the impacts of the final Rule on resource adequacy and on
interregional power transfers and found that this would not be a concem. See Technical Support
Document: Resource Adequacy and Reliability Analysis, August2015, available at
https://www.epa.gov/sites/production/files/2015 -11/documents/tsd-cpp-adequacy-reliability.pdf .
Further, we note that, an in-depth, locationrspecific reliability analysis of system impacts cannot
be assessed until states design their plans. Moreover, the EPA included many safeguards in the
final Rule in the unlikely event that there are reliabilityissues. For example, states must
demonstrate that they considered reliability in designing state plans. Second, there are

flexibil ities in the timing of implementation as well as the ability to continue running units
needed for reliability through trading. Additionally, in the event of an unforeseeable emergency,
the reliability safety valve and state plan amendments are available to states.

Wisconsin DNR and PSC assert that the EPA did not assess the fact that electricity
exporting states can comply by reducing generation, which could affect reliability in importing
states. Wisconsin DNR and PSC 4-5. Petitioners’ assertions are incorrect. The EPA’s modeling
simultaneously addresses both exports and imports of energy and capacity. In particular, it
incorporates information from RTOs and other reliability authorities on capacity transfers
between regions in order to address the ability to share reserves between regions. See IPM
documentation, Section 3.3, available at https://www.epa.gov/airmarkets/power -sector-
modeling ) and Technical Support Document: Resource Adequacy and Reliability Analysis,
August 2015, available at https://www.epa.gov/sites/production/files/2015- 11/documents/tsd-
cpp-adequacy-reliability .pdf.

Petitioners assert that the EPA failed to consider nuclear retirements which will impact
reliability  issues in Wisconsin. Wisconsin DNR and PSC 5, 8. We disagree with Petitioners’
assertions. Our IPM modeling predicted that nuclear capacity will retire in Wisconsin under
both the base case and the Clean Power Plan scenarios '°¢ In both cases, we found that
Wisconsin and its sources remainin a positionto meet the requirements of the Clean Power
Plan cost-effectively and withan adequate capacity reserve marginto maintainelectric
reliability.

Wyoming asserts that analysis shows that the CPP will cause reliability problems in the
West. Wyoming 7 -8. Wyomingstates that it requested the Northern Tier Transmission Group
(Northern Tier) to assess the effects of its enumerated assumptions'°” and determine the effect
on the Northern Tier footprint. Wyoming states that Northem Tier found “‘severe generation
deficitsby the year 2024 inthe Northwest U.S. [i.e., Washington, Oregon, Idaho, Montana,
Wyoming, northemn Nevada, and Utah.]”” Wyoming 8. Wyoming states that Northem Tier
found that BSER will result in insuffic ient generation in the Western Interconnection and

196 We address non-reliabilityrelated issues that Petitionersraised regarding the Kewaunee retirementin a separate
section.

197 Accordingto the NorthernTierletterto David Walkerof the WyomingPublic Service Commissionfhese
assumptions included:(1)“all existingcoalfired generationceased by 20277;(2) ““ All existing gas -fired generation
operatingat 75%of capacityby 2027, assumeno new gas-fired generation™; and (3)“ Renewablegeneration maybe
added atany location,but mustbe supported by existingfacilitie¥. Wyoming AttachmentA at 1.
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therefore is not adequately demonstrated. /d.

In its analysis for Wyoming, Northern Tier states that it developed three power flow
cases, utilizing “load levels and dispatch of generation based on output of the WECC
Transmission Expansion Planning Policy Committee (TEPPC) 2024 production cost model.”
Wyoming Petition for Reconsideration, Attachment A, at 1. Northern Tier further states that
“the power flow cases represent the following system conditions: 1 . Conditions with maximum
NTTG footprintnet export[;] 2.Peak coincident summer load within NTTG footprint[;] 3. Peak
coincident winter load within NTTG footprint”. Id. Finally, Northern Tier states that it
calculated the resource levels in the Northwest U.S. based upon data from the three different
cases and the following assumptions: 1. “Allcoal -fired generation offline”; 2. “All existing and
planned gas-fired generation online with output equal to 75% of capacity and 100% capacity”;
and 3. “All other existingand planned resources (e.g. hydro, wind, solar) dispatched as
originally in the power flow cases”. Wyoming Petition for Reconsideration, Attachment A, at 1-
2. Under these assumptions, Northern Tier predicts “severe generation deficits by the year 2024
in the Northwest U.S.”. Wyoming Petition for Reconsideration, Attachment A, at 2. Northem
Tier further notes that there are other reliability-related concerns that it did not take into account
such as: 1. “Requirements for holding operating or planning generation reserve capacity’; 2.
“Issues due to transmission constraints or electrical system performance under normal or
contingency conditions”; 3. “Assessment to determine if capacity of existing gas pipelines is
sufficientto operate all gas unitsat 100% at the same time”; and 4. “Growthof load between
2024 and 2027 that may result in larger resource deficits”. /d.

As an initial matter , we believethat a model’sresults are onlyas good as the
assumptions that are include d as the basis for the modeling. In this instance, Northem Tier’s
modeling and analysis included inaccurate and inappropriate assumptions. First, nothing in the
EPA’s modeling and analysis indicates that all coalfired generation will be offline in the
Northern Tier footprint by 2027. Thisassumptionis not inaccord withthe fundamental
assumptions of the Clean Power Plannor is it a realisticassessment of what is likely to occur
when states comply with the finalrule. Second, itis unrealisticto assumethat no new natural
gas will be built in the future and, in fact, the final Rule does notrestrictthe abilityto build new
naturalgas to meet electricity demand. Third, the assumption thatrenewables may be added to
any location but must be supported by existing facilities is ironsistent with how the EPA
modeled building block 3 inthe final Rule. In fact, the EPA’s model did not allow renewables
to be sited where major new transmission needed to be built between [PM regions beyond what
was planned for the near term.!°® Finally, as noted above, the EPA has designed the final Rule
to include multiple features that protect reliability and ensure adequate resources are available.

Wyoming asserts that the Western Interconnection includes subregions heavily
dependent upon coal that can failautonomously. It states that eliminating coal would cause
reliabilityproblems in those subregions. Wyoming at 8. As noted above, states can designtheir
programsto considerthe attributes of the power industry within their borders, regions,and
subregions. The final Rule does not require nor anticipate that all coal be eliminated. There are
multiple aspects of the final Rule that protect reliability and ensure adequate resources are
available. Wyominghas not provided us with any new information that iscentrally relevant to
our findingsand therefore we deny its Petitioner for Reconsideration on this issue .

Basin Electric Power Cooperative asserts that, for both the rate and mass-compliance
scenarios, IPM predicts almost no new wind due to the CPP, and less new wind in the mass-

198 TPM documentation,Section3.3 available at https://www.epa.gov/airmarkets/powsector-modeling
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based scenariothan in rate-based scenario. Basin Electric Power Cooperative 25. It states that
this contrasts with the BSER which assumes a large increase in renewables, largely driven by an
increase in wind generation. /d. at 26. BasinElectric Power Cooperative claims thatthe EPA
uses this modelingto show littlecosts and no reliability problems, but the EPA has not
explained the shiftin assumptions between BSER and compliance. /d. Therefore, it asserts that
the RIA modeling does not show that BSER has been adequately demonstrated. /d. We believe
that Basin Electric Power Cooperative is confusing the BSER and the modeling we conducted
to support the developmentof BSER with the designof state programs and potentialcompliance
scenarios included in the RIA. The EPA utilized [IPM to both establish the BSER and to analyze
the impact of the rule for the RIA. The EPA utilizedIPM to model each buildingblock in order
to determine BSER. In contrast, the EPA’s RIA analysismodels the likely compliance routes
that states andentities will take to meet the final rule’s emission reduction requirements in a
reliableand cost-effective manner. Sources can meet the final Rule requirements by building a
small fraction of the wind estimate d under the BSER modelingfor Building Block 3. Basin
Electric Power Cooperative has not provided us with any new information that is centrally
relevant to our findings and therefore we deny its Petition for Reconsideration on this issue.

Basin Electric Power Cooperative asserts that the EPA did not give notice of RIA
modeling, which is needed for cost and reliability assessments. /d. at 24-26. This is not correct.
The EPA developeda draftRIA for the proposed CPP whichwas available for comment. The
EPA then modified the RIA to reflectthe final CPP and comments that we received. Petitioners
had notice and opportunity to comment with regard to the final RIA.

Petitioners have not provided us with any new information that is centrally relevant to
our findings and therefore we deny the Petitions for Reconsideration on reliability issues.

XVII. Remaining Useful Life/Stranded Assets

A. Introduction

Ameren, Basin Electric Power Cooperative, Kansas, Mississippi PSC, New Jersey,
Southern Company, Texas, UARG, and West Virginia petitioned the EPA for reconsideration of
the final Rule’s implementation of the “remaining useful life” (RUL) provision . Under this
provision, emission guidelines must “permit the Statein applying a standard ofperformance to
any particular source under a plan submitted under this paragraph to take into consideration,
among other factors, the remaining useful life of the existing source to whichsuch standard
applies.” 42 U.S.C. 7411(d)(1). Petitionersalso ask for reconsideration of our analysis showing
that the emission guidelines give states sufficient flexibility to avoid “stranded assets,” assets
that are prematurely retired before they are fullydepreciated.

Petitioners ~ give three reasons why their objections were impracticable to raise during the
comment period. First, Petitioners allege that the EPA’s proposal stated that implementing the
RUL provision was “‘unnecessary,” while the final Rule instead explains how the guidelines
implement the provision. Second, they allege that there was no notice in the proposal that
trading was one of the mechanismsthe finalrule provides for states to consider RUL. Third,
Petitioners state that the EPA’s stranded asset analysis was not available for comment.

As to the objections themselves Petitoners make several arguments concerning the RUL
provision:
» The statute requires the EPA to allow states to adjust the goals or relax emission
standards for a particular source based on RUL and other factors.
* RUL and other factors must be considered by the EPA when determining the

135

ED_001612_00028388-00144



BSER.

The RUL provisiondemonstrates that the BSER for existing sources must be
less stringent than the BSER for new sources.

Trading is not asufficient mechanism to address RUL because states may not
enable trading or markets may not arse.

Excluding pre-2012 RE fiom being eligible to generate ERCs violates the intent
of the RUL provision to safeguard existing assets.

The revised initial compliance date of 2022 isn’tsufficient to address the RUL
issue.

The EPA’s positionthat stranded assets are a separate concern from the RUL
provision 1is illogical .

Petitioners also make several arguments regarding the EPA’s stranded asset analysis:

The methodology used in the stranded asset analysis was unclear.

The stranded asset analysisused an erroneous “book 1ifé’ (ie. depreciation
period).

Certainspecific EGUs will be forced to retire due to the CPP, stranding their
assets.

Ratepayers will be forced to pay for stranded assets.

Stranded assets would be taken under the Fifth Amendment to the U.S.
Constitution.

The EPA denies the Petitons for Reconsideration with respect to all of these issues.
Petitionershad adequate opportunity to commenton each of them. In addition, the issues raised
are not of central relevance because they do not provide any information that could lead EPA to
revise the final Rule. Our detailed responses are givenbelow.

B. Goal Setting/Adjustment

Kansas and West Virginia: In summary, Petiioner s Kansas and West Virginia argue
that RUL, existing assets of particular EGUs , and other unit-specific factors should have been
considered by the EPA in determining the BSER:

The Department believes that this is a fundamentalissue that EPA has failed to

address in the Final Rule. It does not address the problem at the front end of the 111(d)
process by incorporating adjustments for EGUs with recently installed or soon-to-be
installed controls into the state goal calculations or inthe compliance periods. The Final
Rule should take into consideration the amount of funds spent on controls as a proportion
of the value of the EGU and the generally accepted timeframeused by utilities to retire
the financial instruments used to fund the control devices installed. Facilities that have
recently installed or are installing new scrubbers comprse 84% of Kansas' 2012
generation. This is a far greater impact than the flexibility contained in the Final Rule can
reasonably be expected to account for in the short time between the plan submittal
deadline and the first year of the compliance period.

Kansas 3. The final CPP imposed uniform stand ards for coal and for gas units across the
country by disregarding unit-specific characteristics, such astechnology employed, age of
facility, remaining useful life, among other things. West Virginia 2.
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Response: Petitioner s fail to demonstrate that it was impracticable to comment on this
issue during the commentperiod. The proposed Rule did not consider the particular remaining
useful life or the depreciation status of particular assets of an EGU in its proposed determination
of the BSER (including the corresponding compliance periods). See generally 79 FR 34878-92.
In particular, the proposal notice quoted the statutory definition of “standard of performance.”
79 FR 34789. The notice continued:

The U.S. Court of Appeals for the D.C. Circuit(D.C. Circuitor Court) has handed down
case law over a 40-year period that interprets this CAA provision, including its
component elements. Under this case law, the EPA determines the BSER based on the
followingkey consierations, among others:

* The system of emission reduction must be technically feasible.

* The EPA must consider the amount of emission reductions that the system
would generate.

* The costs of the system must be reasonable. The EPA may consider costs at the
source level, the industry level, and, at least in the case of the power sector, the
national level in terms of the overall costs of electricity and the impacton the
national economy over time.

* The EPA must also consider that CAA section 111 is designed to promote the
development and implementation of technology, including the diffusion of
existing technology as the BSER, the development of new technology that may be
treated as the BSER, and the development of other emerging technology.

Id. None of these factors includes the RUL or the age of a particular facility, and costs are
limited to the costs of the system, not sunk costs (i.e., assets). Thus, the issue, not considering
such factors in setting the BSER, was squarely presented in the proposal notice.

Petitioner also failsto demonstrate that the objection is of central relevance. First, as
explained above, RUL and existingassets are not listed as factors in the definitionof “standard
of performance” and therefore there is no explicit statutory obligation for the EPA to consider
them in determining BSER. See Motor Veh. Mfrs. Ass'nv. State Farm Ins. 463 U.S. 29 (1983)
(agency cannot consider factors Congress did not intend to be considered). At least with respect
to RUL, the structure of the statute supports this: section 111(d)(1) sets forth the conditions
under which RUL and other factors can be considered that is, in applying a standard of
performance,not in determining the BSER. That the statute provides a mechanism for
considering RUL in state plans creates an inference that RUL need not be considered in
determining the BSER.

At most, it could be said the definitionof “standard of performance”is silenton the
issue of whether RUL should be consideredin determining the BSER, in which case the
question is whether the EPA’s interpretation is reasonable. For the reasons given in the final
Rule and associated Legal Memorandum, the EPA’s interpretation of how RUL should be
permitted  to be considered in state plans for these emission guidelines is reasonable.

The emission guidelines , and in particular our determination of BSER, are also
reasonable with respect to the issue of potentially stranded assets. Please see the stranded asset
analysis in the docket for the final Rule, along with the discussion of it in the notice for the final
Rule and inresponses elsewhere here. In summary,the analysisshows that states can design
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their plans so as to avoid stranded assets.

Finally, to the extent that Petitioners are attempting to object that, in order to implement
the RUL provision, the EPA must allow states to adjust the performancerates or goals, we
respond below. For these reasons, Petitioners have failed to demonstrate that reconsideration
under CAA section307(d)(7)(B) is warranted or appropriate for these issues.

Ameren Southern Company, and Kansas: [T]he CPP fails to consider the statutory
requirement that useful life be considered in setting the standard, not just in implementation of
the state plans. The EPA has changed the logic as to how they consider remaining useful life and
this is a significant change from the proposal. Because this divests owners of property rights
withoutdue process, thisissue deserves to be addressed throughcomment. Ameren Pet. at 21.
The statute and the regulations authorize states totake unitspecific factors into account in setting
existing source performance standards. The availability of an emissions trading program does not
authorize the EPA to rescind these provisionsof the law for EGUs. Southern Company 24.
EPA's interpretation of Section 111(d) is contrary to the text of the statute and Congressional
intent as it relates to a state's rightto establishits own standards of performance and to address
stranded assets. The text of Section 111(d) provides, "[t]he Administrator shall ... establisha
procedure ... under which each State shall submit to the Administrator a plan which establishes
standards of performance for any existing source for any air pollutant." /d. A plain reading of the
text makes clear that Congress intended for states to establishstandards of performance under
Section 111(d), and for the EPA to establisha procedure for states' submissionof plans to
implement the standard. However, in its final Rule, the EPA establishedboth a procedure and
binding emission targets that apply to affected sources. Therefore, the EPA's proposal is
inconsistentwith the delegationof authority provided for in Section 111(d). Kansas 3.

Response: In this response, the EPA assumes that the Ameren Petition’s reference to
“setting the standard” refers to the emission standards established in a state plan, and not to
determining the BSER. Please see the previous response regarding RUL and the determination
of BSER. In any case, the Southern Company and Kansas Petiton s clearly refer to setting the
emission standardsina state plan.

Petitioner s have failedto demonstrate that it was impracticableto commenton this issue.
The proposal stated that goal adjustment based on RUL and other factors was not warranted, due
to the other flexibilities available in the proposed rule that could be used to consider these
factors. 79 FR 34926. The notice explicitly mentioned trading as one of these flexibilities. /d.
(“In addition, the proposed guidelineallows states toregulate affected EGUs through flexible
regulatory approaches that do not require affected EGUs to incur large capital costs (e.g.,
averaging and trading programs).”) (emphasisadded). Furthermore,the proposal noted the
distinction  between initial capita | investments and annual costs in a way that is consistent with
the discussion of trading and RUL in the final rule. See id. Thus, itwas practicableto comment
on this issue.

Petiioner s also fail to demonstrate that this issue is of central relevance. First, the final
Rule allow s states to choose a rate-based or mass-based goal approach instead of simply
adopting the uniform performance rates. Under a rate-based goal approach, a state can set
emission standards that vary from the performance rates in order to take into account RUL and
other factors, so longas the goal is achieved. 80 FR 64871/3. And under a mass-based approach,
states can allocate allowances based on RUL and other factors. Legal Memorandum at 41.
Petitioners’ objection appears to be solel y to the uniform performance rates (hence their

138

ED_001612_00028388-00147



mischaracterization of therule as“prohibiting” consideration of RUL). However, the statute
requires only that the emission guidelines “permit” states to consider RUL and other factors. /d.
at 37-38. Thus, it does not require that every state plan option adequately address the RUL
provision,only that some options adequately address the provision. Petitioners fail to
demonstrate that options other than the uniformperformance rates are inadequate to address the
RUL provisionand therefore have not demonstrated that the objection is of central relevance.

Furthermore, the statute does not support Petitioner s> argument that states must be allowed
to consider RUL and other factors in “setting” the standards for individual sources, by which
Petitioners mean relaxing the numerical emission standard. Instead, it provides that EGs must
permit states to consider RUL and other factors when “applying” — not setting — a standard of
performance to a particular source. Deciding whether to enable trading, when compliance starts,
how many allowances to allocate are all decisions about how to apply a standard of performance.
As explained in the Legal Memorandum for the final Rule, the word “apply” means “to bringto
bear; put into practical operation, as a principle, law, rule, etc.” or “to bring (a rule, a test, a
principle, etc.) into contact with facts; to bringto bear practically; to put into practical operation.”
Legal Memorandum at 37. Fnabling trading , phasing in compliance, and allocating allowances are
all decision s about how the emission standard will operate in practice.

And, even under a uniform performance rate, enabling trading adequately takes into
consideration RUL. 80 FR 64871/1. This can be seen through a simple analogy: a flat tax on
income provides exactly the same rate for everyone, but it takes into account (“considers”) each
individual’s  income when the individual’s tax burden is computed. This is preci sely how trading
considers RUL: the uniform rates are the same for each affected EGU, but total compliance costs
vary based on RUL. There is no need for an individualizedemission standard in order for RUL to
be adequately considered for each particular source. Id. at 64874/1.

Petitioner Southern Company’s reference to the variance provision in the framework

regulations(40 CFR part 60, subpart B) is beside the point. The framework regulations

explicitly allow the EPA to make the variance provision inapplicable. 40 CFR 60.24(f) (“Unless
otherwise specified in the applicable subpart ...”); 80 FR 64870/2. And thiswas discussedin
the proposal, 79 FR 34925/2, making it practicable to comment on this issue during the
comment period. Whilethe variance provision may be a reasonable way to implementthe RUL
provision for some pollutants and some source categories, the finalrule shows that it is not the
only way. Given the cumulative and long-lasting impact of CO:2 emissions, and given the EPA’s
record demonstrating that the BSER is achievable by all affected EGUs, it would be
unreasonableto allow source-specific variances or goal adjustment.

Finally, Petiioner Ameren’s brief complaint about lack of due process is without merit.
First, as explainedabove, it was practicable to commenton thisissue; thus, Ameren had due
process (to the extent any was required) during the original comment period . Second, the final
Rule doesnot deprive Petitioner of property, asit imposes no legally enforceable obligations on

affected EGUs. To the extent that a state plan or a federal plan could affect Ameren’s property
rights, Ameren would have the opportunity to be heard with respect to that plan. Finally, at its
core due process requires “some kind of hearing.” Wolffv. McDonnell, 418 U.S. 539, 557-58
(1974); see also Henry J. Friendly, SOME KIND OF HEARING, 123 U. Pa. L. Rev. 1267 (1975).
That is precisely what Ameren has through judicial review of the final rule and potential judicial
review of this reconsideration response.

For these reasons, Petitioners have failed to demonstrat that reconsideration under CAA

section 307(d)(7)(B) is warranted or appropriate for these issues.
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Southern Company: According to the EPA, the performance rates, state rate and mass
goals, the 2022 compliance date, and emissions trading all justify its attempted prohibition
against consideration of remaining useful life and other unitspecific factors. EPA now explains
that past section 111(d) rules have established “presumptive performance rates” whereas the
CPP relies on “collective performance rates.” However, there appears to be little, ifany,
difference between “collective performance rates” and “presumptive performance rates.” Both
are emissionrate limits designed based onthe BSER for categories and/or subcategories of
emission units for implemen tation by states. It is unclear how moving from state -wide goals to
national performance rates provides greater flexibility for states to consider RUL at the unit
level. The EPA suggests that the differentstate goals provide a source of flexibility as wel,
however, the state goals aresimply the national performance standards applied to generating
units in the state. The EPA also notes that in the final Rule it has given EGUs two more years to
comply with the initial targets, which will help ensure that states can consider RUL. However,
the additional two years does not enable the states to address RUL of the sources that willbe in
operationin 2022 and subject to the standards. The EPA apparently just hopes the issue will go
away. Southern Company 23.

Response: For the reasons given elsewhere, Petitioner has not demonstrated that it was
impracticable to commenton this issue during the comment period. The rate-based and mass-
based goals, trading, and compliance period were all features of the proposed Rule. The EPA
explain s elsewhere why it was practicable to commenton the final Rule’s uniform performance
rates and 2022-2030 complianceperiod. Citationsto portionsof the proposed Rule notice
regarding the goals and trading, including in the discussion of the RUL provision, are provided
in our other responses in this section. Customizingthe glidepath was also proposed. 79 FR
34904/2.

Petitioner also failsto demonstrate that this issue is of central relevance. The final Rule
does not “prohibif’ consideration of RUL and other factors. What it does prohibit is adjustment
of the goals, but it allows for considerationof RUL and other factors through other reasonable
mechanisms:  trading, customized glide paths, allowance allocation, and so on.

Collective performance rates allow for trading, unlike the presumptive performance rates
in past emission guidelines. They also allow (under a rate-based program) states to vary
standards for particular affected EGUs, so long as the rate -based goalis achieved, which is
another mechanism for states to consider RUL and other factors.

The EPA does not claim that the addition of the uniform performance rates enhances
states’ ability to consider RUL. Instead, the EPA was pointing out that even if states simply
adopted the uniform performance rates—in other words, not taking advantage of all the flexible
mechanisms provided by the Rule for states to consider RUL—states could still adequately take
RUL into account by enablingtrading. 80 FR 64871/1.

Finally, the additonal two years (i.e., compliance starting in 2022 instead of 2020) is not
the sole compliance period flexibility mn the final Rule. The EPA also permitted states to
customize the glide pathto full compliance in2030. Thisallows states to giveaffected EGUs
with relatively short RUL relaxed standards during the interim period, and the same effect
continues in attenuated form after 2030. See Legal Memorandum at 42.

For these reasons, Petitioner has failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.
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Texas: The EPA asserts in the final Rule that its approach to setting the emission
guidelines adequately accounts for the RUL of affected EGUs, but provided no opportunity to
comment. In fact, the consideration of RUL is statutorily required of states under Section 111(d).
ERCOT's modeling indicates the potential retirement of at least 4,000 MW of coal-fired capacity
due specifically to compliance with the final Rule, beginningin 2025. The finalemission
guidelines underestimate this potential coal capacity retirement for Texas, and multiple unit
retirements could occur ina short timeframe. The EPA's final emission guidelines preclude the
state from considering the RUL of these units. Instead, in promulgating the final emission
standards, the EPA made assumptions that eliminate the states' ability to meet their statutory duty
to consider RUL of individual emission units. Texas 7

Response: Petitioner has not demonstrated that it wasimpracticable to comment on this
issue during the comment period. As explainedin the response to Amerenabove, the proposal
did not allow goal adjustment as a mechanism to consider RUL but instead relied on other
flexibilities.

Petitioner also fails to demonstrate that the objection is of central relevance. First, as
explained in the previous response , the proposed Rule and final Rule did not eliminate a state’s
abilityto consider RUL. They both provided various flexibilities for consideringRUL, but
explained why goal adjustment was not warranted. Petitioner fails to address this point and
therefore has not met their burden.

Petition is also mistaken in stating that states are statutorily required to consider RUL.
Compare section 111(d)(1)— guidelines must “permit” states to consider RUL — with section
111(d)(2) — the EPA “shall” consider RUL in a federal plan. To “permit”is “to let (something)
be done or occur,” as in “the law permits the sale of such drugs.” or “to allow or giveconsent to
(a person or thing) to do or undergo something.” Legal Memorandum at 37. Allowing or giving
consent to an action is not the same as requiring it to be performed.

Furthermore, section 116 allows states to impose more stringent emission standards than
are required under the Act. The legislative history for section 111(d) confirms this: “Unless the
State decides to adopt and enforce more stringent standards, the State plan would be expected to
take into account the remaining useful life of the source (or sources).” Legal Memorandum a t
34 (quotingH. Rep. 95-294 at 195).

We respond to the claims about potentially stranded assets and the ERCOT modeling
below. For these reasons, Petitioner has failedto demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

Kansas: Section 111(d) clearlyprovides states the opportunityto address RUL in their
state plans. The preamble to the final Rule minimizes the potential for this problem to occur and
does not provide a pathway for states to address stranded assets in any meaningful way inany of
the six types of state plans described. The EPA has stated that the flexibility provided in the
state plan development process adequately allows for consideration of the RUL of the affected
facilities and other source-specific factors and, therefore, that separate application of the RUL
provisionby states in the course of developingand implementingtheir state plansis
unnecessary. The Department strongly disagrees that theflexibility in the state plan
development process sufficiently allows for addressing RUL considerations. Kansas 3.

Response: For stranded asset issues, please see below. Petitioner fails to demonstrate
that it wasimpracticable to comment on this issue: as explained above, the proposd Rule did
not allow goal adjustment but instead relied on other flexibiliies to implement the RUL
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provision.

Petitioner also fails to demonstrate that this objection is of central relevance. Petitioner
misstates the preambleto the final Rule by claimin g it stated that separate application of the
RUL provisionwas ‘“‘unnecessary.” Instead, the preamble stated that the flexibilities were
adequate to allow states to consider RUL and other factors, and therefore separate application of
the provision to adjust the goals was unnecessary. 79 FR 34925/1.

Petitioner’s objection to the adequacy of the flexibilities is not based on any information
or argument; instead itsimply claims without basis that the flexibilities are not adequate. For
example, simply enablin g trading is, by itself,a reasonableway to address RUL. 80 FR
64871/1; see also next subsection. Petitioner therefore has not demonstrated that this objection
is of central relevance.

For these reasons, Petitioner has failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

C. Trading

UARG, Ameren: The EPA also relied on expected use of trading to implement the Rule
in order to justify its conclusion that the agency properly addressed the RUL of affected EGUs
and to reduce the expected costs of compliance. 80 FR 64733-34. UARG 11. The Preamble
states “with trading, an affected EGU with a limitedremaining useful life can avoid the need to
implement long-term emission reduction measures and caninstead purchase ERCs or other
tradable instruments, such as massbased allowances, thereby allowing the state to meet the
requirements of this rule.” Ameren disputes this conclusion since the source-specific  emission
rate also applies and there is no guarantee there willbe adequate numbers of allowances at
prices that will allow EGUs with remaining useful life to avoid having to shut down to meet the
mnterim or final state goals. Ameren 21.

Response: First, Petitioners fail to demonstrate that it was impracticable to commenton
this issue during the comment period. Trading is discussed extensively as a flexibility
mechanism in the proposed Rule. 79 FR 34837 (“States may also identify strategies that are not
explicitly mentio ned in any of the four building blocks and may use those as part of their overall
plans (e.g., marketbased trading programs ...).”); id. at 34840 (discussingthe relationshipof
the interconnected grid and trading); id. at 34892 (discussingtrading as one way to implement
BSER); id. at 34897 (describing tradingas a flexibility undera mass-based program); id. at
34900 (describing tradingas a flexible state plan element); id. at 34916 (discussion trading in
multi-state plans such as RGGI); id. at 34922 (noting trading of RE certificates), id. (noting
additional flexibiliies —under amass-based trading program).

Furthermore, trading was also discussed by stakeholders prior to the proposal, as
explainedin the proposal notice. 79 FR 34837- 38 (suggesting model trading rules; flexible
compli ance). Trading is also acomponent of existing GHG mitigation programs (RGGI,
California). /d. at 34838. And tradingis a componentof existing programs for criteria
pollutants such as the title IV acid rin program, the NOx SIP Call, and CAIR. /d. at 34880.

Most importantly, the proposal stated that goal adjustment based on RUL and other
factors was not warranted, due to the other flexibilities available in the proposed rule that could
be used to consider these factors. 80 FR 34926. The notice explicitly mentioned trading as one
of these flexibilities. Id. (“In addition, the proposed guideline allows states toregulate affected
EGUSs through flexible regulatory approaches that do not require affected EGUs to incurlarge
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capital costs (e.g., averagingand trading programs).”) (emphasis added). Furthermore, the
proposal noted the distinction between initial capital investments and annualcosts ina way that
is consistent with the discussion of trading and RUL in the final rule. See id., id. n.305.

Petitioner s also fail to demonstrate that this objection is of central relevance. The EPA’s
record demonstrating that the BSER is achievable, including availability of trading markets, is
addressed elsewhere. Petitioners present noinformation to indicate that tradng is an
unreasonable mechanism for addressing RUL. See 80 FR 64871/1 (explaining that trading gives
sources with a short RUL proportionatelylower total costs of compliance); Id. at 64873/3-74/1
and Legal Memorandumat 39 (explaininghow tradingworks analogously to the
implementation  of RUL in the BART Guidelines).

Furthermore, the statute only requires the EPA to “permit ” states to consider RUL, not
to ensure that states will. See Legal Memorandum at 37 (discussingthe definitionof “permit”).
In tum, the statute does not require states to consider RUL (see response to Texas petition
above), and ifa state chooses not to, thatis the state’s prerogative. Subject to constitutional
limits, states have the entire range of police powers, including forcing r etirement of facilities.
Thus, Ameren is mistaken in stating that the EPA must “guarantee there will be adequate
numbers of allowances” in order to implement the RUL provision. While the EPA expects that
will be the case—and the record demonstrates this—the RUL provisiondoes not require the
EPA t ensure that it will be so. For the same reason, Petitioner UARG is mistaken in stating
the EPA reliedon “expected”use of tradingto implementthe RUL provision.

For these reasons, Petitioners have failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

Southern Company: The EPA relies heavily on the availability of emissions trading as
a mechanismfor states to address remaininguseful life and other unique issues. The Agency
asserts that units with alimited remaining life can simply purchase allowances as opposed to
investing new control technology to meet the standards. That assertion assumes on its face that
there is a control technology that could allow some units to over comply, thus generating credits
and/or allowancesthat could be transferredto other units. This technology, however, does not
exist. As a result,in order to meet the standards, owners/operators must shift generation away
from their steam boilers to natural gas and renewable resources, which will ultimately result in
“stranded assets.” In the Southern Company system, the operating companies have invested
significant capital resources into their most efficient coal-fired units for the benefit of their
customers, but those resources and associated investments will not benefitthe customers who
pay for them if the unitsare forced to retire early. The stringency of the EPA’s performance
rates (including emission allowances or emission rate credits based on those rates) eliminates
any flexibility that might otherwise be available through a more traditional trading program
based on achievable emission rates. The statute and the regulations authorize states to take unit
specific factors into account in setting existing source performance standards. The availability
of an emissions trading program does not authorize the EPA to rescind these provisionsof the
law for EGUs. The EPA must reconsider its new justifications for its determinat ion in the final
Rule that emissions trading alone is sufficient to take into account RUL. Southern Company 23-
24,

Response: For the same reasons givenin the previous response, Petitioner has not
demonstrated that it was impracticable to commenton these issues.

Petitioner  also fails to demonstrate that this issue is of central relevance. The EPA’s
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discussion of tradingas an implementation mechanism for RUL was not predicated on the
existence of a control technology that can allow some units to over-comply and generate credits.
For one thing, credits can also be generated by qualifying RE projects. In any case, the statute
requires emission guidelines to permit states—not affected sources—to consider RUL. States
can do so by enabling trading, as well as through a customized glide-path. For rate-based plans,
states can vary the standards based on RUL and other factors, and for mass-base plans, states
can allocate allowances based on RUL and other factors. That some affected EGUs mightover-
complyand free up credits or allowancesis in addition to these mechanisms that states can
employ to consider RUL and other factors.

Petitioners’ argument also seems to assume that emission guidelines must be based on a
retrofit control technology. As explainedin the preambles to the proposed and final Rules, and
the legal memoranda, this is not the case.

With respect to the argumentthat the statute and regulations allow states to relax
emission standards, please see the response above. Regarding RUL and stranded assets, please
see the section below. Regarding the achievability of the BSER and generation-shifting, please
see our responses elsewhere.

For these reasons, Petitioner has failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

D. RUL and Stringency

Kansas andNew Jersey: In brief, Kansas and New Jersey state that the RUL provision
shows that existing sources must have a less stringent standard than new sources, and older
sources must have a less stringent standard than newer sources:

The EPA ignored Congressional intent on this issue by failing to consider remaining
usefullife and stranded assets as requiredby Section 111(d) of the Clean Air Act. Section
111(d) expressly directs states and the EPA to consider "the remaining useful life" of
existing sources. 42 U.S.C.A. § 7411(d). This language clearly conveys two things: 1)
Congress intended for existing sources to be given less stringent standards than new
sources; and 2) withina class of existing sources, older sources are to have less stringent
standards than more recent sources. The final Rule applies a single performance standard
to allexisting sources, thereby ignoring the fact that older existing sources likely have a
different "remaning useful life" than newer existing sources .

Kansas 2-3.

The EPA is ignoring the clear intent of Congress by settinga performancerate for
existing power plants (under Section 111(d)) that is more stringent than the performance
rate for new power plants (under Section 111(b)). Section 111(d) expressly instructed
states and the EPA to consider "the remaining useful life" of existing sources. This
language clearly conveys two things: 1) Congress intended for existing sources to be
given less stringent standards than new sources; and 2) withina class of existing sources,
older sources are to have less stringent standards than more recent sources. The EPA
inverted both of these commonsense inferences; the final Rule creates performance
standards for exiging sources that are more stringent than the standards for new sources.
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In addition, the EPA applies asingle performance standard toall existing sources,
thereby ignoring the fact that older sources likely have a different "remaining useful life"
than newer sources. Indeed, the EPA's final Rule completely ignores the intent of the
Congress and represents an egregious and unjustified expansion of its regulatory
authority.

New Jersey 3.

Response: Petitioners have not demonstrated that it was impracticabe to comment on
this issue. As discussed below, the relative stringency between the BSER for new sources and
the BSER for existing sources was presented by the concurrent combination of the proposed
NSPS fornew sources and the proposed emissionguidelines. With respectto the claim that the
statute unambiguously requires older sources go be given less stringent standards than newer
sources, as explainedabove that issue was presented by the proposal. The proposal did not
allow goal adjustmentbased on the age of the facility.

Petitioners have also failedto demonstrate that this issue is of central relevance. With
respect to the relative stringency between the BSER for new sources and for existing sources,
the RUL provision is irrelevant to that issue. The RUL provision addresses the issue that for a
particular level of the BSER for existing sources, the cost of complyingwith an emission
standard reflecting that level might be unreasonable for some existing sources for source-
specific reasons. 80 FR 64872/1; Legal Memorandum at 35. Thus, use of the RUL provision
depends on the level at which the BSER is set for existing sources in a particularcategory and
source -specific factors for sources withinthat category. Thus, it is entirely dependent on the
existing source category and has no relationto new sources.

Petitioners’ argument regarding the relative stringency of emission standards for older
existing sources as compared to newer existing sources is just another version of the argument
insection B above, that the statute requires emission guidelines to allow states to relax emission
standards. As explainedabove, the statute does not require this. Furthermore, the final Rule
does allow states to relax emission standards for one source so longas the overall goal is met.

For these reasons, Petitioners have failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

Southern Company: In response to the proposed Rule, Southern commented extensiwely
on the failure of the proposal to allow states to take into account RUL and other facility-specific
factors when implementing the final guidelines. In the proposed Rule, the EPA claimed that it
provided states significant flexibility in how to implemen t the standards such that RUL should
not be an issue. Southern Company disagreed with that conclusion, noting, among other things,
that the EPA’s claimsof flexibility were beliedby the stringencyof the proposed standards. That
is, the flexibility was illusory; the standards were so stringentthat there were no real alternatives
to compliance.

The EPA asserts that it has addressed those concerns such that the final Rule contains
sufficient flexibility to avoidthe need for states to separately take into account RUL and other
source -specific factors. Southern respectfully disagrees with this assertion by the EPA. As
discussed previously in this petition, the new source -category-specific performance rates are not
achievable by any existing source in the country, cannot be met through the application of any
adequately demonstrated and cost-effective control technology, and may only be achievable in
theory through a combination of the EPA’s three buildingblocks, an emissionstrading program,
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and an unprecedented reduction in demand for electricity. As a result, the final guidelines for
existing sources remain more stringent than the final standards for new and modified sources. As
under the proposal, the result willbe prematureretirements and stranded assets. The final Rule’s
new justification for disallowing consideration  of unit-specific factors, such as remaining useful
life, does not adequately address Southern Company’s concerns. Southern Company 22-23.

Response: Petitioner has not demonstrated that it was impracticable to comment on this
issue during the comment period. In fact, the Petitioner states that the issue was present in the
proposed rule:“EPA’s claims of flexibilitywere belied by the stringency of the proposed
standards. That is, the flexibil ity was illusory;the standards were so stringentthat there were no
real alternatives to compliance.”

Petitioner also has not demonstrated that this issue is of central relevance. Please see
responses regarding the achievability of the BSER elsewhere. The argument that “the standards
were so stringentthat there were no real alternative to compliance” appears to be related to this
Petitioner’s argument above that sources willnot be able to overcomplyand free up ERCs or
allowances for other sources to we to under-comply. Please see our response in section C.
Regarding stranded assets, please see the nexttwo sectiors.

Finally, Petitioner does not provide any information to indicate that the flexibiliies in
the final Rule are inadequate to reasonably take into account RUL and other factors. For these
reasons, Petitioner has failed to demonstrate that reconsideration under CAA section
307(d)(7)(B) is warranted or appropriate for these issues.

E. RUL and Stranded Assets

Mississippi PSC: In summary, M ississippi PSC argues that our interpretation that RUL is
primarily about the marginal costs of compliance , not sunk costs, does not make sense:

When it comes to the problem of new or newly retrofitted units, the EPA further contends
that Congress was primarily concerned with the marginal costs of compliance and not
with past sunk costs. This interpretation makes little sense, because vertically integrated
utiliies (which ocontinue to serve all Mississippi  customers) will, absent arare finding of
imprudence, recover all of their sunk costs from ratepayers over their projected remaining
useful lives, even if such plants retire early and never generate again. These costs may be
“sunk”in the sense that Mississippi Power Company has already paid them or is

committ ed to paying them, but customers will continue to reimburse the company for
those costs into 2046. MPSC stresses the impact these costs would inevitably have on
ratepayers under the finalrule, especially in the state with the highestpoverty rate and in
which residential customers spend the most on electricity relative to medianincome.

Mississippi PSC 5.

Response: Petitioner has not demonstrated that it wasimpracticable to comment on this
issue during the commentperiod. The proposed Rule notice, in its discussion of the RUL
provision,focused on the cost of compliance,not sunk costs:

Under the proposed guideline, states would have the flexibilityto adopt a state plan that
relies on emission reducing requirements thatdo not require affected EGUs with a short
remaining useful liff to make major capital expenditures or incur unreasonable costs.
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The agency requests commert on whether there are circumstances other than a major
capital investment that could lead to a prospective state plan imposing unr easonable costs
considering a facility’s remaining useful life. Where annual costs predominate and/or
capital costs do not constitute a major expense, the EPA believes that the remaining

useful life of an affected EGU willnot significantly affect its annualized cost of control
and therefore should not be a factor in determining control requirements for the EGU.

80 FR 34926, 34926 n.305.

Thus, not onlydid the proposal focus on cost of compliance, the EPA invited comment on other
circumstances suchas those raised in the Mississippi PSC Petition.

Petitioner also failsto demonstratethat this objection is of central relevance. First, no
other technology standard in the Act for existing stationary sources is explicily based (inwhole
or inpart) on sunk costs. Second, Congress cannot have expected states and the EPA to become
accountants, determining whether past investments were justifiedand have been correctly
depreciated.

Congress’ intent in the RUL provision instead was to address source -specific factors that
potentially could make the cost of complyingwith an emissionstandard reflecting the BSER
unreasonable. 80 FR 64872/1; LegalMemorandumat 35. This issue is most commonly
presented by a determination  of the BSER based on applicationof retroft control technology.
For example,if the BSER-level control technology has only aslightly better control efficiency
than an existing, installed control, the slight marginal gain i emission reductions may not be
worth the additional cost of completelyre placing the existing control with a new control. 40 FR
53344/3. Petitioners offer no information to rebut this interpretation.

Thus, the RUL provisiondoes not compel the EPA to allow states fto relax emission
standards to completelyavoid sunk costs. Finally, even if the statute did compel the EPA to take
into account sunk costs—which it does not—at most it could be read to require accounting for
assets that have not been fullydepreciated. Our stranded asset analysis shows that states can
develop plans that prevent premature retirement of those assets. We respond below to
Petitioner’s objections to the stranded asset analysis.

For these reasons, Petitioner has failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

Basin Electric Power Cooperative: The EPA has now truncated States’ authority under
their State plans by permitting States to issue ERCs only for new investments, dismissing the
value of existinginvestments. Specifically, the final Rule restricts issuance of ERCs to those
“resources that increased installed electrical generation nameplate capacity ... on or after January
1,2013.” Id. (§ 60.5800). As a resultof thisrestriction, RE resources built prior to 2013 cannot
be used to generate ERCs and aid in compliance with the final Rule. This exclusion of the value
of existing investments from generating these necessary ERCs lies in direct conflict with the
statute and express congressional intent to protect existing investments. See H.R. Rep. No. 95-
294, at 195 (1977), reprinted in Legislative History of the Clean Air Act Amendments of 1977
(the Administrator’s guidelines and State plans “must take into account the remaining useful life
of existing sources”). Basin Electric Power Cooperative 41.
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Response: Please see our responses regarding use of the 2012 baselineelsewhere, and
please see the previous response regarding the relationship of RUL and existingassets for why
Petitionershave failed to demonstrate that it was impractcable to comment on this issue during
the comment period, and for why this issue is not of central relevance.

In addition, this specific existing asset —an investment in renewable energy pre-2012—is
not within the scope of the RUL provision. First, that the final Rule does not allowpre-2012 RE
assets to generate ERCs does not cause those assets to vanish;instead, those assets can continue
to operate as always. Second, the RUL provision concerns the RUL “of the existing source to
which such standard applies.” Under the final Rule, emission standards in state plans apply to
affected EGUs, not to RE facilities Thus, the RUL provision is not relevant to Petitioner’s
concern.

For these reasons, Petitioner has failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

F. The EPA’s Stranded Asset Analysis

Background: In the proposal notice, the EPA discussed the potential for stranded assets
and how state plan flexibilities could minimize them. 79 IR 34834/2, 34837/1, 34897/2,
34904/2. The potential for stranded assets was also raised by stakeholders during the pre-
proposal outreach. Id. at 34847/3. Thus, this issue was fullynoticed, and therefore Petitioners
that raise issues relating to specific a ssets that Petitioners allege may become stranded have not
demonstrated that it was impracticable to raise these specific issues during the comment period.

Some commenters raised a concern that, due to the stringency of the proposed Rule,
there would be significant potential for stranded assets. 80 FR 64872/2. While, as discussed
above, nothing in the statute requires the EPA to design an emission guideline so that there is no
potential for stranded assets, the EPA nonetheless analyzed the potential for standed assets
under the final rule. /d.; Memorandumto Docket, “Stranded Assets Analysis,” EPA-HQ-OAR-
2013-0602-36478 (July2015). The analysis defineda stranded asset as “a coal-fired EGU that
retires before it (or a capitakintensive pollution control tat it has installed) is fully
depreciated.” The analysisset the depreciation period, or “book life,” at 40 years for a coalfired
EGU and 20 years for a pollutioncontrol device. The analysis then compared the amount of
coal generation included in the final Rule’s national emission performance rate calculaton in
each interconnection to the amount of coal generation from coal-fired EGUs that would not be
fully depreciated in 2025 and/or 2030. In each case, the amountof coal generation remaining
after the BSER calculation was greater than the amount of generationfrom EGUs that were not
fully depreciated. This demonstrated that states could design plans so as to meet the rate-based
goals and completely avoid stranded assets.

We nextrespond to Petitioners’ objections to the stranded assets analysis. To the extent
that objections to the analysisitself were impracticable to raise duringthe comment period —
and it should be noted that the data the analysis was based on was availablein the docket for the
proposed rule — Petitioners fail to demonstrate that the objections are of central relevance. Thus,
Petitioners have failed to demonstrate that reconsideration under CAA section 307(d)(7)(B) is
warranted or appropriate for issues related to stranded assets.

Mississippi PSC: Petitoner Mississippi  PSC states the EPA improperlyrelied on an

internal stranded assets analysisthat was not availableto the public until the finalrule appeared
inthe FR. The analysisis opaque as to methodologyof a detailed description of results. This
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issue is of central relevance to the outcome of the rule. Reconsideration should be granted.
Mississippi PSC 2.

Response: The analysis was not availableat proposal because it was conducted in
response to comments that the EPA received on stranded assets; EPA is entitledto respond to
comments . The stranded assets memaandum accurately describes the straightforward
methodology used to calculatethe results, and the cited data is found in the docket for the
proposal As the cited data was available for comment, and the stranded asset issue was
referenced in the proposal, it was practicableto commenton this issue.

Petitioners also have not demonstrated that the stranded assets analysisis of central
relevance to the rule. As discussed above, section 111 does not require EPA to show that the
guidelines will not resultin stranded assets. Furthermore, the EPA did not use the stranded
assets analysis to determine the emission levels that areachievable considering cost; it
represents an auxiliary analysis to respond topublic comments. The EPA establishes that the
rule’s requirements are “achievable considering cost” through the reasoning and analyses in the
preamble relating to the BSER and derivation of the CO2 emissionrates and state goals. The
EPA presented costanalyses for each building block anda model plant analysis examining the
cost of the combined building blocks.

Finally, even if the stranded asset analysis were of central relevance, the objections raised
by Petitioners  to the analysis are not, as demonstrated by the other responses in this section.

Mississippi PSC: Coal plants have an estimated useful life of 65 years. Sixty-five years
is the standard used across the Southem Company System, w hich includes Mississippi  Power
Company. That standard has been in place for decades. The EPA, however, assumed a book life
of 40 years (20 years for pollution retrofits) and furtherassumes that 40 years is twice as longas
aunit’s debt lifeand depreciation schedule. The EPA claims that this is a conservative estimate.
Final Rule at 648 72. The EPA’s estimate considerably understates the reality in Mississippi.
Mississippi PSC 2.

Respo nse: Petitioner  has not demonstrated that it was impracticable to commenton this
issue during the commentperiod. As the issue of stranded assets was fullynoticed, it was
practicable to commenton the appropriate period for depreciation.

Petitionerdoes not distinguishbetween the usefullife of a plantand its economic book
lift. As explainedabove, the RUL provision addresses a separate concern from stranded assets,
that the cost of compliance  with an emission standard reflecting the BSER might not be
reasonable for a facility witha relatively short RUL.

For the purposes of a stranded assets analysis, the EPA appropriatelyused the book life,
whichis a reasonable representation of the period of time over whichan investmentis
depreciated. Furthermore, the EPA used an appropriate and conservative estimate of book life.
The reasons for the 40-year book life for coal-fired EGUs are givenin the memorandum. To use
each state’s particular depreciation period would defeat the purpose of a national analysis.

Mississippi PSC: Mississippi ratepayers willbe payingfor plant upgrade costs of Plant
Daniel into 2046, which has units with RUL of 28 and 31 years. Mississippi PSC 3.

Response: As explainedabove, the stranded asset issue was fullynoticed. Petitioner fails
to demonstrate that it wasimpracticable to comment on this specific facility during the
comment period.

Petitioner also fails to demonstrate that this objection is of central relevance. First,
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Petitionersare again confusing RUL with stranded assets. Second, in making this assertion,
Petitioner notes that: "MPSC cannot and will not prejudge the outcome of cost recovery matters
before it or likelyto come before it.” However, this is exactly what MPSC is doing in making
this assertion. The Commission has the authority to disallow cost recovery on these investments
ifthey are no longer useful to the ratepayers.

Mississippi PSC: Plant Daniel is currently undergoing a $660 million new scrubber
project to complywith MATS. However, the proposed ruleis predicated on the closure of Plant
Daniel’s coal-fired units. Mississippi PSC 3-4.

Response: 1t is of course practicable to commenton an issue that is in the proposed rule;
thus Petitioner has not met their burden here.

Furthermore, Petitioner fails to demonstrate that this objection is ofcentral relevance.
The proposal was not predicated on closure of any units. The final rule has been adjusted to
ensure achievability as described in the preamble. 80 FR 64718. The stranded assets analysis
demonstrates that the goals can be met without stranded assets as definedin the analysis. Plant
Daniel was included in this analysis ; the EPA did not exclude any units, except those with
announced retirements.

Mississippi PSC: The “stranded assets analysis” provides little to no explanation of its
assumptions, methodology or even detailed results. Mississppi PSC 6.

Response: This is simply not true; the Petitioner may have this impression because other
comments show that the Petitioner misunderstands the nature of the analysis. The memorandum
outlines the methodology used, presents references for its assumptions, and presents the results
of the analysis.

Mississippi PSC: The EPA is essentially denying states the opportunity to consider
RUL with unsupported assertions that the problemdoes not exist. Mississippi PSC 6.

Response :First, please see our responses above — Petitioner mischaracterizes the final
Rule as denyingstates the abilityto consider RUL. Second, Petitioner has not demonstrated that
it was impracticable to commenton this issue or that the issue is of central relevance.
Petitioner’s  statement is incorrect the stranded assets analysis shows that the finalrule CO2
emissionrates and state goals provide room for states to consider RUL.

Mississippi PSC: The analysis looks at nationwide emissions and countermeasures. The
EPA concludes that if all states adopt the most efficient measures on a nationwidebasis, not
necessarily the most economic plan for each individual stat, and ifall states adopt compatible
emissions trading mechanisms, the ensuing economic balance will ensure that coalfired
generation  will still exist somewhere in the U.S. The EPA’s briefanalysis appears to ignore the
improbability that states developing their own plans will manage to develop the plan that is
most economically efficient nationwide. Mississippi PSC 7.

Respo nse: Petitioner fails to demonstrate that this issue is of central relevance.
Petitioner  gives an incorrect description of the EPA’s stranded assets analysis. The stranded
assets analysisdid not assume or model the most economically efficient outcome on a
nationwide basis. In fact, it was not an economic analysis.

The stranded assets analysisis conceptually straightforward. It compares two things:

» the amount of coal generation included in the final Rule’s national emission
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performance rate calculation in each electricity interconnection, and
* the amount of coal generation from coal-fired EGUs that, under the book life
assumptionsin the analysis,are not fully depreciated in 2025 and/or 2030.

If the amount of coal generation remaining after the BSER calcuhtion is greater than the
amount of generation from EGUSs that is not fully depreciated in a givenyear, it demonstrates
that the final Rule allows the flexibility for states to preserve these unitsas part of their plans.
As explainedelsewhere, the EPA does not have to ensure that states will choose the plan
options that minimize stranded assets.

Mississippi PSC: Mississippi remains concerned that if'a lack of trading partners limits
it to measuresit can take withinthe state, it willhave little choice but to craft a plan that would
displace all conventional coal in the state, including Plant Daniel, with natural gas at
tremendouscost to ratepayers, who would have to pay both stranded costs and the costs of
whatever generation replaced it. Mississippi  PSC 7.

Response: Petitioner has not demonstrated that it wasimpracticable to comment on this
issue during the comment period. Multkstate or interstate tradingwas identified as a compliance
flexibilityin the proposed Rule. E.g., 79 FR 34834/2.

Petitio ner also fails to demonstrate that this objection is of central relevance. The EPA
determined that trading is a componentof the BSER. All states have the authority to allow
trading within their borders and to cooperate with other states — regardless of those states’
locations  (the final Rule does not require them to be neighbor states) — to allow interstate
trading. States can do this through adopting trading-ready plans, through adopting compatible
linked programs, or throughjoint plans. However, the CPP does not mandate that state plans
allow trading. If a state chooses to incur higher economic impacts by not engaging in trading,
that is the state’s decision.

Mississippi PSC: The nationwide snapshot the EPA presents in its analysis tells us
nothing about the impact the CPP willhave on stranded assets or consumerrates inany
individual state, even with nationwide trading. The study does not show whether particular
plants would remain economic to runor what the rate impacts would be ifthey did. Mississippi
PSC7.

Response: Petitioner fails to demonstrate this objection. The analysis is not designed or
intended to predict economic impacts. Rather, the analysisshows that states, if they wish, can
cooperate with other states to designplans that achieve the goals without resulting in stranded
assets.

Mississippi PSC: The vaunted flexibility of the final Rule is illusory as applied to
Mississippi. MPSC addressed  specific instances where the individual building blocks , as they
would have to be appliedin Mississippi, work againstthe goal of maintaining Plant Daniel.
Building Blocks 1, 2 and 3 in Mississippi  are unavailable or limited . Mississippi PSC 7-8.

Response : The achievability of the BSER (including individual building blocks) is
addressed elsewhere.

Mississippi PSC: The EPA’s analysis concludes that there is no stranded asset problem
because, based on the results of model runs that have not been detailed or subject or review or
comment is assumed that state actions could achieve an aggregate model result where
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undepreciated generation assets could be kept in service. Mississippi PSC 8.

Response: As explained in the methodology section, the EPA’s stranded asset analysis
is based on 2012 unitlevel generation data — the same data that was published for comment
with the proposed Rule and published with the final Rule. The only model projections included
in this analysis are projections of future retrofits that have not yet been installed and that the
EPA projects may be necessary for compliance with MATS in 2016. These model projections
are includedin the docket ofthe final Rule. It was reasonable to layer those projections into this
analysis so that the EPA could fully consider the all environmental retrofits that may not be
fullydepreciated by 2030, not just those retrofits that were installed at the time of the analysis.

It is true that the analysis does not estimate costs, such as rate impacts, of a no-stranded-
assets scenario. States may need to communicatein developing their plans to achieve a no-
stranded assets scenario, if they wish. States are not required to do this, but are free to do so.

Mississippi PSC: What is missing from the EPA’s analysisis any assessment of what
options are truly available for compliance in any particular state, and what they will realistically
cost. If'a state’s inability to satisfythe assumed level of emissionsreduction under any building
block is dismissedas irrelevantbecause the state can always pursue some other undefined
course of action, the resultis a shellgame where the EPA can insist that its mle provides all the
flexibility a state requires to reduce emissions without ever looking at the feasibility of its plan
in particular states or the realistic costs associated with compliance. Mississippi PSC 8.

Response: Petitioner fails to demonstrate that this issue (as it relates to stranded assets)
was impracticable to raise during the comment period, given that the stranded asset issue was
fully noticed.

Petitioner also fails to demonstrate that this issue is of central relevance. It is not a
stranded assets issue; it is an issue of what economic analysis is required to show that the Rule’s
requirements are achievable We address issues related to determination of the BSER elsewhere;
in any case this Petitioner has not raised any particular issue regarding that determination.

Mississippi PSC: The EPA implies that if there is a conceivable,but not demonstrated,
way to keep an undepreciated plant in service, there is therefore no stranded asset problem, but
this is simplynot the case. The stranded asset problem is fundamentally that ratepayers will be
forced to pay for assets, including large, recent capital investments made to comply with other
EPA rules, which either provide no service at all, because they will be forced to retire under
CPP compliance,or that are kept in service, but at extraordinary cost. The EPA has only
demonstrated that plant retirement couldbe delayed, at a cost. The EPA has not evaluated what
that cost would be and what states would bear what burden. Mississippi PSC 8-9.

Response: Petitioner fails to demonstrate that this issue was impracticable to raise
duringcomment period. As the stranded asset issue was fullynoticed, Petitioner could have
commented that the EPA had to evaluate the cost of state plan options.

Petitioner also failsto demonstrate that this issue is of central relevance. The stranded
assets analysis indicates that the CPP does not “force” retirement of undepreciated units Groups
of states can choose plan approaches that avoid stranded assets; for example , through trading,
allowance allocations, differential requirements for different EGUs, and so on. Thata state
mightchoose, for whateverreason, to not adopt sucha planapproach is that state’s prerogative
So longas a state plan complies with the final Rule, the EPA must approve it, even if the state
plan results in stranded assets that could have been avoided through another plan design.
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The Petitioner implies that tojustify the Rule, the EPA is requir ed to evaluate —on a
state by state basis - the cost ofavoiding stranded assets. This is incorrect because the statute
neither bars rules that would result in stranded assets, nor requires analysis of the cost of
avoiding stranded assets.

Kansa s: For Kansas, the single largest objection to the final Rule is the issue of stranded
generation assets. Kansas is in the midst of a period of great transition for its large coal-fired
EGUs. The six largest coal-fired EGUs in Kansas have made and continue to make significant
investments in criteria pollutant emission reduction equipment in the past three tofour years to
comply with the regional haze program. In addition, the Cross State Air Pollution Rule, Kansas
City ozone maintenance plan rules, and the Mercury and Air Toxics rule have also contributed to
massive investments in pollution control equipment at Kansas' largest coal EGUs in recent years.
More than three billion dollars is earmarked for these projects that have either just been
completed or are under construction. Paying off the bonds and other credit instruments used to
fund controls installed between 2012 and 2016 cannotbe expected to be completedby the early
compliance period starting in 2022. Investments of such magnitude are typically financed for
much longer periods of time. The result is a large potential for stranded investments in the state
of Kansas as a resultof redispatchto non-coal EGUs. Kansas 2.

Response: First, Petitioner does not identify any issue for whichit was impracticable to
comment. The investments in pollution control equipment appear to all have been anticipated
and therefore it was practicable to commenton them, as the stranded asset issue was fully
noticed in the proposed Rule. It was also practicable to commenton the effect of the compliance
date on stranded assets, as we proposed a 2020 initialcompliance date.

Second, Petitioner fails to demonstrate that this issue isof central relevance. As
explained elsewhere, stranded assets are not necessarilya RUL issue. Furthermore, Petitioner
offers no information to show that the final Rule will cause these particular assets to retire
before they are fullydepreciated. As shown by our analysis, states can designplans to protect
facilities with short RUL or facilities that would represent stranded assets due to retirement
before theend oftheir book life, using mechanisms such astrading, allowance allocations or
less dringent requirements for particular facilities .

Texas: ERCOT's modeling indicates the potential retire ment of at least 4,000 MW of
coal-fired capacity due specifically to compliance with the final Rule, beginning in 2025. The
final emission guidelines underestima te this potential coal capacity retirement for Texas, and
multiple unit etrements could occur ina short timeframe. Texas 7.

Response: As explainedabove, Petitioner has not shown that it was impracticable to
commenton thisissue during the commentperiod. In fact, ERCOT carried out modelingof the
proposed Rule.

Petitioner has also not shown that this issue is of central relevance. First, please see the
discussion of the relation of RUL and stranded assets above. Second, Petitionerhas not
established that the potential retirement is due to compliance with the final Rule. Instead, it
appears that the modeling reflects industry trends. Please see the Power Sector Trends Appendix
for more details.

Summary: For the reasons givenabove, Petitioners have failed to demonstrate that
reconsideration under CAA section307(d)(7)(B) is warranted or appopriate for issues related
to our stranded asset analysis.
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@G. Miscellaneous Stranded Asset Issues

Mississippi PSC: If an EGU is forced to retire before the end of its RUL, that fact does not
excuse ratepayers from continuing to pay all of the associated costs until the plant is paid for in
full.... Asnoted above, ratepayers will continue to pay the costs of stranded plants and must
also pay for substitute generation that will meet the demand that the uneconomic plant is no
longer meeting. Mississippi  PSC 2.

Response: Petitioner has not demonstrated that it wasimpracticable to comment on this
issue during the comment period. As explainedabove, the potential for stranded assets and
means to avoid them were discussed in the proposal.

Petitioner also fails to demonstrate that the objection is of central relevance. First,

Petitioner (as elsewhere above) appears to be confusingbook lifewith RUL. A plantcould be
fully depreciated and still have remaining useful life. If such aplant retires, there is nocost to
ratepayers because the assets have all been paid for. Furthermore, Petitioner does not identify
any legal relevance for the question of who pays for the cost of compliance. Ultimately, that is
up to the state.

For these reasons, Petitioner has failed to demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

Mississippi PSC: Section 111(d) requires that the EPA’s rules allow states to consider
remaining  useful life in the development of their plans. The EPA should consider the impacts on
coal-fired units, such as those at Plant Daniel, that have seen significant investment in reliance
on prior EPA actions. The utilities making these investments —and the rate-payers who are
ultimately paying for them—had a reasonable, investmentbacked expectation that these
upgraded, coal-fired units, would be able to operate throughthe end of theiruseful lives. The
EPA appears to have failed to quantifyand ignored the stranded costs associated with premature
retir ements of these facilities, although EPA acknowledges that coal-fired capacity will retire as
uneconomic to maintain. Mississippi PSC 9.

Response: As the potential for premature retirements and stranded assets was discussed
in the proposal, Petitionerhas not demonstrated that it was impracticableto commenton this
issue during the comment period.

Petitioner also failsto demonstrate that this issue is of central relevance. As discussed in
the preamble to the final Rule, the docket memorandum analyzing s tranded assets, and our
responses above, state can avoid stranded assets. Please also see our discussionof the
relationshipof RUL and stranded assets above. Finally,by using the language “reasonable,
investment -backed expectation,” we assume Petitioner refers to a potentialtaking under the
Fifth Amendment. Please see our responses regarding takings elsewhere.

For these reasons, Petitioner has failedto demonstrate that reconsideration under CAA
section 307(d)(7)(B) is warranted or appropriate for these issues.

XVIIL Equivalence, Leakage,newsourcecomplement

A. Introduction

Petitioners Southem, UARG, Entergy, AEP, and Texas petition for reconsideration of
the “leakage” requirement in the final Rule. This requirementis codifiedat 40 CFR
60.5790(b)(5), and requires that states adopting a massbased emissionbudget trading program
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as part of their state plan must also in their plan address potential increased CO 2 emissions fiom
new sources, beyond the emissions expected fromnew sources if affected

EGUs were given emission standards in the form of the subcategory -specific CO2 emission
performance rates. This “leakage” requirement is consistent with the EPA's authority to offer
alternative compliance options under Section 111(d) provided they result in emission
performance meeting the requirements of the Rule and Section 111(d). The Rule’s fundamental
requirement is that states develop plans to limit CO 2 from existing plants by securing a degree
of emission limitation, expressed in the form of uniform rates, that EPA determined is
achievable through application of the BSER. Under the uniformrates, existingsources are
incentivized to shift generation to lower or non—emitting sources, which creates emission rate
credits that existingsources can use to lower their effective emission rate. Responding to
comments requesting flexibility to implement the Rule through mass-based trading limits, the
EPA calculated a mass-based goal for each state as an equivalent compliance alternative to the
uniformrates. 80 FR 64822-23.

The final Rule containsthree options for states to address leakage: 1) adopt a “new
source complement” which is a cap for existingand new sources that states can adopt as a
matter of state law, 2) allocateallowance set asides in a manner that mitigates leakage (e.g., for
zero emitting resources), and 3) adopt a custom approach which addresses leakage.

The EPA calculated performance rates for affected EGUs and calculated equivalent rate -
based goalsand mass-based goals. The EPA calculated equivalent mass-based goals by
determining the amount of each state’s mass limit that would be equivalentto the CO2 emission
performancerates interms of emissions performance. 80 FR 64822; n. 761 (referencingCO 2
Emission Performance Rate and Goal Computation TSD for CPP Final Rule) .

EPA calculated the mass goals usinga two-step process:

* First, the EPA multipliedeach state’s 2012 generationby its rate-based state goal
to calculatethe resulting mass emissions.

* Second, the EPA accounted for the fact that under rate-based emission standards,
existing sources have the flexibility to increase their generation — and therefore
their emissions — without exceeding their emission rate standards, provided they
are able to pair that increase in generation and emissionswith emission reduction
opportunities, such asby acquiring emission rate credits (ERCs). The EPA
accounted for this flexibility for purposes of the mass-based goals by quantifying
a “bump-up” of additional allowable emissions beyond the level identified in dep
one. The EPA calculated the bump-up by recognizing that the two
interconnections  with more stringent emission rates, which got the benefit of the
higher emission rate from the region with the least stringent rate, would have
additional RE capacity. The EPA recognized that sources in those two regions
could increase their generation, and therefore their emissions, by the maximum
amount that could be offsetby ERCs from the additional RE capacity. That
amount of increased emissions was the bump-up amount. 80 FR 64822.

* The EPA added these two numbersto create the mass-based goals.

However, the EPA recognized that sources in a massbased trading program have
different incentives, with different implications for overall emissions, than sources with rate-
based limits, and that the mass-based goal would not be equivalentif these incentives were not
addressed. Id. at 64823. Specifically,sources with rate-based limits have limited incentive to
shift generation to new fossil-fuel- fired sources because those sources do not create emission
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rate credits. In contrast, sources in an existingsource mass-based trading program have
incentives to shift generation to any generator outside the program, including new fossikfuel-
fired sources, because doing so lowers their mass emissions, which frees up allowances they can
then sell toother existing sources. Accordingly, without provisions to protect against leakage,
sources in mass based trading states could meet their mass limits, but, in the aggregate, have a
higher effective emission rate!®? than the uniformrate. Under these circumstances, the mass-
based trading plans would not provide equivalence with the uniform rates and would violate the
requirementsof Section 111(d). Id. at 64820-21. Moreover, withoutprovisions to protect
against leakage, the greater incentive to shiftemissions to new fossil fuel fired sources under
mass -based tading plans could result in higher overall emissions (emissions fiom new sources
resulting from the shiffed generation plus emissions authorized by the allowances from existing
sources) than under the uniform rates — which would again undermine the purpose of the Rule
and Section 111(d).

Accordingly, the Rule requires that a state choosinga massbased trading program must
include measures to address such emissions “leakage,” thereby ensuring an emissions
performance equivalent to the uniform rates. /d.

B. Leakage Requirement and Authority

The Petitioners maintain that there was no opportunity to comment on this requirement,
and that comments would have shown this requirement is unlawful because the EPA has no
authority under § 111(d) to regulate new sources.

The EPA is denyingthese requests. There was adequate notice that the EPA might
require states to address leakage from affected EGUs to new sources (indeed, as shownbelow,
the EPA received comments both pro and con to thiseffect). Moreover, the objection is not of
central relevance because it is substantively mistaken. The leakage requirement is not about the
EPA’s supposed regulation o f new sources under section 111(d) as the Petitioners allege.

First, the Petitioners had sufficient opportunity to raise their objections during the public
comment period. The proposal explicitly requested commenton

how emissions changes under a rate-based plan resulting from substitution of
generation by new NGCC for generationby affected EGUs should be calculated
toward a required emission performance level for affected EGUs. Specifically,
considering the legal structure of CAA section111(d), shouldthe calculation
consider only the emissionreductions at affected EGUs, or shouldthe calculation
also consider the new emissions added by the new NGCC unit, which is not an
affected unit under section 111(d)? Should the emissions from a new NGCC
included as an enforceable measure in a mass-based state plan (e.g., ina plan
using a portfolio approach) also be considered?

79 FR 34924. Thislanguage clearly solicits comment on whether when calculating an emission
performance level foraffected EGUs, emissions from new sources (new NGCC units,

specifically) should be accounted for as part of this calculation. The leakage requirement in the
final rule stems from this quoted language as the final requirement entails ensuring the affected

199 This rate would be the existingsources’ averageemissionrate adjusted toreflectgenerationshifts to lowerand
zero -emitting sources.Althoughthe effectiveemissionrate of sources ina mass-based programis not evaluated for
those sources’complianceijt is a useful point ofcomparisonfordeterminingwhether a mass-based tradingprogram
is an equivalentcompliancealternative to the uniformrates.
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EGUS’ emission perform ance level (i.e. achievement of their emission standards by affected

EGUs) ina mass-based emission budget trading program addresses emission changes by

affected EGUs resulting from substitution of generation by new NGCC units.
The EPA receivedcommentin response to this explicit request for comment, including by UARG, one of
the Petitioners now. In fact, UARG’s comment quoted the request for comment at 79 FR 34924, and
summarily commented that new NGCC should be factored into the denominator similar to RE and nuclear
under rate, and that emissions from new NGCC under a mass-based program should not be counted at all.
See UARG Comment, Docket No. EPA-HQ-OAR-2013-0602-22768 at 159-160. In further response to the
EPA’s solicitation of comment in the previously cited portion of the proposal, which by its own terms
requested comment on whether the legal structure of section 111(d) allows for the calculation of the
emission performance level by affected EGUs to consider emissions from new sources, UARG’s comment
contended that the EPA does not have the legal authority to subject new sources to section 111(d) plans. >°°
Id. The EPA also received comment on this issue of leakage from many commenters. See, e.g., EPA-HQ-
OAR-2013-0602-23225 (NRDC), EPA-HQ-OAR-2013-0602-23140 (EDF), EPA-HQ-OAR-2013-0602-
23963 (NextGenClimate America), EPA-HQ-OAR-2013-0602-22395 (RGGI).

Therefore, in view of the explicit solicitation of commentin the proposal and subsequent
receipt of commenton the issue, including from at least one Pettioner, it is apparent that the
Petitioners were afforded ample notice of the leakage requirement and, thus, it was not
impracticable for them to raise their objections during the rulemaking. Moreover, they explicitly
commentedon the issue of legal authority to cover new sources, which they now claim they
were denied.

Nevertheless,in additionto beingafforded the opportunityto commenton the leakage
requirement at the time of proposal, Petitioners’ arguments for why the leakage requirement is
of central relevance are substantively incorrect or are misplaced.

Petitioners contend that the EPA legally cannot regulate new sources under section
111(d) and mustregulate such sources only under section 111(b). The Petitionersappear to
misunderstand or mischar acterize the leakage requirement as the EPA’s regulation of new
sources under section 111(d). The final ruledoes notrequire or authorize the states to include
entities other than affected EGUSs, including new sources, in their section 111(d) state plans, as
made clear in the finalrule itself. See, e.g., 80 FR 64785. Contrary to Petitioners’
mischaracterization of the leakage requirement as regulation of new sources under section
111(b), as explainedin the final Rule the requirement is about ensuring that an alternative
means of compliance (i.e. the mass-based goal) for existing sources reflects the degree of
emission limitation achievable by the BSER, as required under section 111(d). Finally, we note
that despite petitioners’ assertions, the new source complement is only one of multiple ways to
comply with this requirement. See 40 CFR 60.5790(b)(5).

Finally, while Petitioners make the conclusory statement that the leakage requirement is
of central relevance because it affects one of the main compliance pa thways of the CPP,the
Petitionersdo not attempt to explainor provide support for how the EPA otherwise could have
addressed the leakage concern and ensure that the equivalence of the mass-based goal with the

performance rate is not underminedso that it no longer meets the requirements of section
111(d).

C. Stringency of 111(b) rule vs. 111(d) rule
Petitioner UARG is arguing that the leakage requirement attempts to backdoor

200 This deniallaterexplainswhy this contention, whichPetitionerssimilarlymake in theirpetitions,is also
misplacedand misconstrues the leakage requirement.

157

ED_001612_00028388-00166



regulations on new sources . UARG states in support of this argument that the EPA has
historically had a new source standard that is as stringent or more stringent than the existing
source standard. In addition to mischaracterizing the relative stringency of the standards supra
Section IX, this is irrelevantto the context behind the leakage requirement.  As previously
described, there is greater incentive under plans that adopt a massbased emission budget
program for affected EGUs to shiftgeneration to new emitting EGUs rather than among
themselves or to zero-emitting resources, which undermines the equivalence the EPA
established in calculating the mass-based goals. This incentive is greater than compared to plans
that adopt a rate-based programbecause new EGUs do not produce Emission Rate Credits
(ERCs) (in contrast to other low- or zero-emitting generators that are an appropriate compliance
pathway) which are usable by affected EGUs toward compliance with their emission standard.
Because this incentive is caused by the type of compliance obligation (mass rather than rate) an
affected EGU is subject to, the stringency of a new source standard compared to the stringency
of the existing source standard is immaterial to the leakage problem defined in the rule.
Therefore, Petitioner’s argument on this point is incorrect.

D. Implementation of BSER Measures

Petitioner UARG argues that the leakage requirement is about the EPA trying to
mandate implementation  of the BSER measures. This is incorrect. As the EPA clearly states
repeatedly throughout the rule, states and sources are not required to impkment the measures
identificd asBSER, but rather have fulldiscretion under section 111(d) to implement CO2
reduction measures of their choosing in order for affected EGUs to achievea standard of
performance including measures not included in the BSER. 80 FR 64735. However, in order to
meet the requirements of section 111(d), the standard of performance must reflect the degree of
emission limitation achievable by the BSER, and as previouslydescribed, leakage from existing
affected EGUs to new EGUs undermines the equivalence of the mass-based goals with the
performance rates. Therefore, while sources have discretion to implement compliance measures
of their choosing and are not restricted to implementing measures used to calculatethe BSER,
sources must also achieve an emission standard that reflects the degree of emission limitation
reflecting the BSER. Therefore, the leakage requirement does not require that sources
implement BSER measures, but does require that sources not undermine the mass-based goals’
reflection of the application of the BSER used to calculate them.

E. Equivalence i Emissions _Outcome

Petitioner Entergy also contends that theleakage requirement is unnecessary to achieve
equivalencebetween rate and mass because rate-based programscan also result in higher
emissionsif more new RE, EE, and nuclearis developed beyond the EPA’s projections for the
BSER. Inmaking this contention, Petitioner mischaracterizes the leakage requirement. The
leakage requirement is not about ensuring numerically equivalent emissions outcomes between
mass and rate programs. As the rule describes, rate and mass are two different forms of
compliance and whileboth are evaluated for whether they reflect the degree of emission
limitation achievable by the BSER, they are not both evaluated for total emissions from affected
EGUs. Rate by its very nature is not evaluated on a purely emissions basis (i.e. tons of CO2 per
year), but rather on an emissionsassociated with generation basis (i.e. Ibs of CO2 per MWh).

Furthermore, Petitioner Entergy’s argument that amass-based state plan approach is more
stringent than a rate-based state plan approach fails because Petitioner overlooks the practical
limits to increases in fossil generation under a rate-based approach, the abilty for generation
increases under a mass-based approach, and the voluntary nature of the mass-based state plan
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approach. Each of these factors undermine Pefitoner’s —simplistic argument that a mass-based
approach is more stringent than a rate-based approach.

Under a rate-based approach, an affected EGU maybe requiredto procure ERCs in order
to achieveits emissionstandard, whether it continues at its original or increased generation levels.
As a result, the generation by affected EGUs depends upon an adequate level of incremental low -
and zero-emitting generation to produce enough ERCs. Further, the increased generation by
affected EGUs is limited by demand, as the supply of generation from all resources cannot exceed
demand. Thus, while a rate-based approach allows for increased generation from an individual
affected EGU, the potential for generationincreases is not unlimited in practice and ERCs do not
lead to more emissions from the affected EGU fleet as awhole, as ERG-eligible generation avoids
the overall need for generation from affected EGUs.

Petitioner’s argument suggests a rate-based approach allows unlimited generation growth
by existing fossil sources, while a mass-based approach is more stringent because it limits such
generation growth. A state plan that utilizes a mass-based trading program limits emissions , but
allows for increased generation. First, the calculation of each state’s mass-based state goal allows
for increased generation by affected EGUs, furthering the EPA’s establishment of a mass-based
state goal equivalent to the assumptions underlying the calculation of the performance rates and
rate-based goals. As a result, mass-based goals were developed to allow generation growth from
affected EGUs. Second, in many cases it is more economic for demand to be met by low and zero-
emitting generation rather than emissionintensive generation. In this way, petitioners overstate
the stringency of mass-based goals by overlookingthe ability for increased generation from low-
and zero-emitting generation under the mass-based goal. In addition, the ability for interstate
trading can alleviate any stringency felt by a mass-based state goal, as interstate trading allows
affected EGUs inone state to take advantage of low-cost emission reductions in other participating
states.

For these reasons, Petitioner’s argument that the leakage requirement is not necessary to
for a mass-based program to be equivalent with the rate-based program because a mass-based
program is more stringent from an emissions perspective is flawed. As previously explained, the
EPA established mass-based goals equivalent with the performancerates and rate-based goals, and
the leakage requirement ensures that this equivalence is not undermined in such a way that the
mass -based goals no longer meet the requirements of section 111(d).

F. Policy
Petitioner contends the leakage requirement is bad policybecause based on the EPA’s
RIA, it wouldresultin only 1 percentreductionof nationwideemissions at the cost of
significant ~ adminis trative rates, increased electricity rates, and discouragement of mass-based
plans. EPA disagrees with this comment and has provided in the preamble to the final rule and
above the rationale for the leakage requirement for mass-based trading programs. This comment
does not meet section 307’s requirementsfor reconsideration.

@G. Alternative Methodologies to Address [eakage

Petitioner contends that though the EPA provides states withthe optionto adopt itsown
methodologyto address leakage, in reality there is no such alternative methodology. According
to Petitioner, because there is no alternative methodology and EPA does not have the authority
to cover new sources, EPA is illegally mandating the set asides. This claim is incorrect. The
assertion that there is no alternativemethodology to the set aside option is both baseless and
unsubstantiated by Petitioner. For example, renewable portfolio standards can be leveraged to
counteractthe potential for leakage to new fossitfired EGUs. Additionally, allowance
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allocation -based strategies can provide a monetary incentive for generation/savings that
counteract leakage. It convenientlytakes advantage of the fact that the mass-based emission
trading program already provides a commodity with economic value, i.e. allowances, that must
be distribute d as part of the program. A materially similar effect can be achieved by providing
that same incentive through other non-allocation-based means. Such effect on leakage is not
unique to allowance allocations. For these reasons Petitioner is wrong that there is no
alternative methodology to set asides for addressing leakage, and therefore the EPA is not
illegally mandating the setasides.

H. New Source Complement (NSC)

Petitioner Southern Company contends that the new source complementoption was not
a logical outgrowth of the proposed Rule. Petitioner is incorrect. As previouslydescribed, the
EPA clearly took comment as follows:

“considering the legal structure of CAA section 111(d), shouldthe calculation (of
whether affected EGUs achieve their required emission performance level) consider only
the emissionreductions at affected EGUs, or should the calculation also consider the new
emissions added by the new NGCC unit, which is not an affected unit under section
111(d)? Shoul the emissions from a new NGCC includedas an enforceable measure in a
mass -based state plan (e.g., ina planusinga portfolioapproach) also be considered?”

79 FR 34924. Consistentwith this solicitation of commenton the broader leakage requirement,
the proposal included two methodologies for translating the performance rates and rate-based
goals into equivalent mass -based goals. One methodologyconsisted of assumingonly affected
EGUs would be included ina mass-based program. The other methodology, “in light of the fact
that the CPP takes comment on the inclusion of new, fossil fuel-fired sourcesas a componentof
state plans, the second approach produces mass equivalents that are inclusiveof emissions from
existing affected andnew fossil fuetired sources.” Translation of the Clean Power Plan
Emission Rate -Based CO2 Goals to Mass-Based Equivalents Technical Support Document at 2.
Therefore, both the proposal and the accompanying TSD provided ample notice of the new
source complementoption and goals that are inclusiveof both existing and new sources.

Regardless, Petitioner fails to explainwhy the new source complement option is of
central relevance and failsto provide sufficient information on what other new source
complements the EPA should have finalized. Petitioner claims that the new source complements
the EPA finalized are overly stringent on new generation and will “significantly constrain
economic growth.” However, Petitioner fails to recognize the optionality of adopting the NSC;
states have the option of adopting set asides or any custom approach that addresses leakage,
including the option to adopt a custom NSC rather than the one that the EPA finalized for their
state. 80 FR 64888-89. The optionality of the methodsby whichstates may choose to address
leakage, including by adoptinga custom NSC, meansthat the NSCs that the EPA finalized in no
way prejudice Petitioner or anyone else. Therefore, on this basis, as wellas the fact that the
EPA provided notice of the optionto include new sources in a mass-based program and what
the goals for such a program might look like, the EPA is denying this petition.

Petitioner Southern Company also makes other factually incorrect assertions with
respect to the NSC.

Petitioner argues that if states regulate new sources under the NSC as a matter of state
law, the EPA cannot force states to implementthis program. Petitioner provides no information
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where the EPA has made an assertion otherwise, and the EPA acknowledges it is correct that the
EPA cannot force states to implement state -only law. However, if the assumptions underlying
the original basison which a state plan was approved change or turn out to be incorrect, then the
EPA may have recourse regarding the approved state plan.

Petitioner  argues that the EPA provided no guidance on the longevity of the new source
complement caps. As the leakage requirement serves to ensure that the equivalence of the mass-
based goal with the performance rate is not undermined, it follows that any leakage mitigation
measure should be inplace as longas thereis an obligation for affected EGUs to meeta mass
based goal. Petitioner provides no informationas to what other scenario would be reasonable.

Petitioner argues that the assumptions underlying the NSC dffer from those underlying
the mass goals and must be noticed, and that the NSC assumesnew NGCC generationonly and
biases againstnew steam which must seek allowancesfrom a smallerartificially projected pool.

Petitioner’s assertions regarding the assumptions underlying the NSC are incorrect. The
’materially different” assumptions reflect the materially different nature of what each
methodology is quantifying. The petitioner describes the NSC methodology incorrectly. The
EPA did not project incremental generation from new NGCC units, it projected the incremental
need for new generationin future years after the BSER is applied. The EPA assumed an
emissions intensity of 1,030lbs/MWhnet to convert this generation need to an emissions total
because new NGCCs are the dominant new build technology for satisfying incremental demand
from the power sector. That does not mean they are the only technology. The relevant issue is
not whether an assumed emissions intensity is ‘biased’ against any particular technol ogy but
rather whether that emissions intensity estimate represents a reasonable assumption for how that
need for incremental generation is met on average. The EPA believes an emissionsintensity of
1,030 Ibs/MWhnet for incremental generation leads to a generous NSC for all emitting
technologies for a numberof reasons. The firstis that recently constructed NGCCs typically
realize emissions performance that is significantly lower than the NSPS standard of 1,030
lbs/MWhnet. The second is that there are a variety of other technologies that would satisfy
incremental generation as definedin the NSC calculationbut not be subjectto the combined
mass limit, including distributed resources, offshore wind, and unaffected existing fossil fuel
fired units. For purposes of calculatingthe NSC, these would all be ways to meet incremental
demand that would not add any emissions to the NSC (functionally making them all ‘zero-
emitting”). These two factors in the EPA’s modeling of both the base and policy cases have a
greater impact on the average emissions intensity of covered generationthan the modest amount
of new fossilsteam EGUs projected, meaningthat the 1,030 Ibs/MWhnet emissions estimate
for incremental generation successfully reflects and accommodates all new emitting
technologies.

Petitioner also contends EPA’s new source complements are inconsistent with EPA’s
own compliance modeling of the expected impacts of the final Rule, and states that for example,
the EPA’s compliancemodeling results in over 10,000 MW of new NGCCs in Florida by 2050.
Petitioner claims this far exceeds Florida’s NSC which equates to approximately 520 MW of
NGCCs.

The petitioner is confusing multiple concepts. The firstis that the NSC sets a limiton
emissions from new sources. It does not. The NSC is an amountadded to the mass goal that
establishes a combined mass limit, of whichnew sources may account for any share. Comparing
new sourceemission projections to the newsource complement by itself reveals nothing about
either metric. Second, the petitioner seems to presume that different forms of compliance should
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produce identical behavior. This is also false. The different forms of compliance produce
different incentives that will then impact the generating fleet in unique ways. This is an intended
and appropriate flexibility of the CPP. For these various reasons regarding notice and
petitioner’s factually incorrect assertions, the EPA denies the petitions regarding the NSC.

I.  Set Asides

Petitioner Southern Company contends that the allowance set-aside option to address the
leakage requirement was not noticed and therefore should be reconsidered. Petitioner fails to
recognize the optionality of adopting the allowance set-aside approach; states have the option of
adoptingset asides or any custom approach that addresses leakage, including the option to adopt
a custom NSC rather than the approach that EPA finalizedfor their state. 80 FR 64888-89. The
optionality of the methods by whichstates may choose to address leakage, including by
adopting allowance set asides, in no way prejudice Petitioner or anyoneelse. As described
previously, the EPA provided notice of the leakage requirement. Because the EPA provided
notice for the generalrequirement, and finalized that states could adopt essentially any method
of addressing leakage, the EPA is not required to ascertainand provide notice on each and every
possible option to address the requirement.

Petitioner further argues that setasides increase the stringency for coal-fired plants by
impacting the number of available allowances to comply with their emission standards. EPA
disagrees with Petitioner that the set asides make the program more stringent. The stringency of
the program is determinedby the level at whichthe mass-based budget is set, not how
allowances are allocated provided that they are ultimately made available to affected entities.
The allowances in a set aside for eligible RE gain value if the eligible RE entities make them
available to coal-fired plants and others that need them. Furthermore,as the final Rule
describes, set-aside allowances can help affected EGUs achieve the mass-based goal. Even if a
set aside did make a program more stringent, the allocation of allowancesis purely a state
decision and states have the authority to make a program more strirgent. As the final Rule
recognizes, there “is state discretionin the CO3 allowance allocation methods included in the
(mass -based trading) program. This includes the methods used to distribute CO: allowances and
the parties to whichallowances are distributed. For example, ifa state chose, it could include
CO:2 allowance allocation provisions that provide incentives for certain types of complementary
activities, such as RE generation, that help achieve the overall CO 2 emission limit for affected
EGUs established under the program.” 80 FR 64892. The EPA-established goalsset the
stringency of the program, and while state decisions may strengthen the stringency of the
program, that is up to the state’s discretionand is allowed under section 116 of the CAA.
Petitioner fails to provide information suggesting why the set-aside option to address leakage is
of central relevance and what the EPA should have finalized otherwise. Given the states’
discretion in allocating allowances and that set asides may actually help affected EGUs achieve
their emission standards, the EPA’s finalization of the set-aside option is reasonable and the
EPA is denying the petition.

J. Miscellaneous Legal Issues

Petitioner UARG contends shifting generation from existing to new sources is the kind
of shift the CAA envisions. This argument conveniently overlooks that the leakage requirement
does not altogether foreclose shifting generation from existing to new sources, andoverlooks
that an unconstrained shift would undermine the legality of the mass-based goals as previously
described. The EPA does not disagree that the CAA does not bar shiftinggeneration from
existing to new sources, butneither does the leakage requirement. As previously described, new
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sources may generate under a rate-based or mass-based program, but the incentives may differ
and the leakage requirement ensures that the mass-based program is equivalent with the
performance rates and therefore is acompliance alternative that legally meets the requirements
of section 111(d).

K. Conclusion
Finally, while Petitioners make the conclusory statement that the leakage requirement is

of central relevance because it affects one of the main compliance pathways of the CPP,the
Petitioners do not attempt to explainor provide support for how the EPA otherwise could have
addressed the leakage concern and ensure that the equivalence of the mass-based goal with the
performance rate is not underminedso that it no longer meets the requirements of section
111(d). Regardless, the EPA’s finalization of the leakage requirement is reasonable. Numerous
stakeholderand commenters,including states and industry,voiced support at the proposal stage
and in comments for a mass-based alternative to the performance rates. Accordingly,the EPA
finalized mass-based goals and authorizedstates to implement mass-based plans. However, any
alternative to the performance rates must be equivalentto the performance rates in reflecting the
degree ofemission limitation achievable by the BSER in order for such alternative to meet the
requirements of section 111(d). Therefore, the EPA reasonably established the mass-based goals
as equivalentto the performance rates, and took steps to ensure this equivalence and thus legal
validity was not undermined by finalizing the requirement for states adopting a mass-based
trading program to address leakage. For these reasons, including those described throughout this
section, the EPA is denyingthese petition requests regarding the leakage requirement.

XIX. Baseline(useof2012 andnon-state-specificdata)

A. Introduction

Several petitioners for reconsideration raise objections related to the use of the 2012 data
year as the baseline year inthe CPP. The agency is denyingall petitions related to this issue.
First, the CPP proposalused a 2012 baselineyear, and therefore, these petitioners had the
opportunity, and in fact did, commenton the use of 2012 as a baselineyear. No Petitioner
presents any new objectionto the use of 2012 now, nor are the issues they raise of central
relevance to the baseline determination. In addition, the EPA is denying several unit-specific
petitions for reconsideration that request variances or adjustmentsto the baseline data based on
unit-specific circumstances.

In the final Rule, the EPA used 2012 as a single historical year baseline for purposes of
calculating the BSER level of emission reductions applying the three building blocks. 80FR
64814-64815. The EPA had proposed the use of 2012 as the baselineyear. 79 FR 34895-34896.
However, in response to comments, the EPA made several adjustments in its final baseline
methodology from the proposal. In response to commentsfrom several states with significant
hydropower resources that 2012 was a highly anomalous year for hydropowerdue to large
snowmelt, EPA made an adjustmentto baselinedata for states witha significantpercentage of
hydropower. See 80 FR 64815. In addition, the EPA allowed for adjustments based on extended
unit-level outages, Id., and the EPA adjusted the 2012 generationdata for all existing fossil
units (steam and NGCC) coming online during, or after, 2012 upward to a more representative
annual operating level for that type of unit reflecting its incremental impact on generation and
emissions. Importantly, the EPA did not make a correspondingreduction in other generation
downward, due to uncertainty about where that generation would have been displaced. Given
that, where demand is steady, an increase in generation at one unit can be paired with a decrease
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at another, the EPA recognized that its approach was “conservative,’ i.e., that it likely
overestimates generation and emissions from the fleet ofaffected units in 2012./d.

B. Petitions against use of 2012 as the Baseline Year

First, several Petitioners ob ject to the use of 2012 as a singlebaseline year either for
purposes ofestablishing the subcategorized uniform emission performance rates or for deriving
the state rate- and mass-based goals from the performance rates. The Southern Company objects
to the use of 2012 data to derive state goals on the basis that there is variation from year to year
in any given state or company’s energy mix. Southern Co. 25.2°! Similarly,the State of Kansas
objects based on the fact that in any givenyear there can be operational variances due to
weather or maintenance, fluctuating fuel prices, and availability of units for dispatch. Kansas 6.
Kansas requests that the EPA use a three-year averaging methodology to “smooth out the
various anomalies,” which would be more approprate for setting state CO2 emission goals and
more consistent with how the EPA has “developedand implementedother existingprograms
using multiple years” citing the Acid Rain Program, Clean Air Interstate Rule (CAIR), and
Cross State Air Pollution Rule (CSAPR). /d. at 6-7.

AEP argues that 23 state agencies filed “extensive comments” opposed to the use of
2012 as a baseline, and these commenters and AEP hadrecommended using multiple years to
establish the baseline, while 6 other states recommended a year other than 2012. AEP 5. AEP
also points out that in the proposed CPP mass-based federal plan, the EPA had proposed usinga
multiple - year data period for the purpose of informingunit-level allowance allocations, and that
it is “difficult to reconcile this more flexibleapproach” with the use of the 2012 singleyear
baselinein the CPP. Id.at 5-6 (citing 80 FR 65016).

Prairie State similarly objects (although the State of Illinois does not) to the use of 2012
as a single year, arguing that total emissions were particularly low in Illinois in 2012 due to
increased generation from natural gas. Prairie State Petition at 12. “Thiscould have been easily
normalized by using a three-year average ....” Id. Prairie State says the EPA could have made
an adjustment similar to the adjustment the EPA made for high-hydro states, and,similar to
AEP, points to the use of a three-year data period in the proposed federalplan for purposes of
determining  unit-level allowance allocations. /d. at 12-13.

First, as Petitioners ac knowledge, the EPA proposed the use of 2012 as a singleyear
baseline, and there was an opportunity to commenton this, and in fact many commenters,
including  Petitioners , did commenton this issue. Several commenters specifically asked the
agency for a multi-year averaging approach to the baseline, or the use of an earlier year as the
baseline. See generally CPP RTC 4.9. Other commenterssupported the use of a singleyear
baseline, and specificallythe use of 2012. See id. at 460-465.2°2 Thus, these objections are not
based on new information or on information that was impracticable to bringbefore the agency
during the commentperiod. In the final Rule, the EPA considered these comments and
explained why it was not taking a multi-year approach to the baselire. These Petitions fail to
bring any new information to light that would call that judgment in doubt.

201 SouthernCompanyseparatelyobjectsto theuse 0f2012for purposes of EPA’smandatoryformulafor
conversion ofthe emission performancerates into state goals. This topic is addressed separately elsewhere.

202 We note that,giventhe SupremeCourt’s stay ofthe CPP as wellas industry’strendsawayfromcoal-fired
generation and towards cleaner generation that have acceleratedsince the recordforthe CPPclosed, theuse ofany
baselineearlietthan 2012,0r whichportraysthe affectedEGUsas havinghigheremissionsthanin2012,would be
increasinglyunrepresentaive. PowerSector Trends Appendix.Ifanything, werethe EPAto revisitthe baselineat
this pointintime,it would be moreappropriateto updatethe baselineto a lateryear to reflectmorerecent data.
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In the final CPP, the agency identified seven key reasons why we disagreed with the
objections these Petitioners raise and why we continuedto believethat the use of the 2012
single - year baseline was the most appropriate approach to take. First, of the historical data
available, 2012 was the most recent complete year and best reflects the power fleet. Second, a
three -year baseline would not have addressed the most relevant substantive concerns raised by
commenters, ie., the hydropower deviation observed in the Northwest and significant unit-level
outages —which the EPA addressed by more targeted baseline adjustments. Third, a multiple
year average is less representative of actual operations and would entail complexity in selecting
how to average yearly fleet data while accounting for fleet changes occurring during those years
(in other words, the EPA would have to make a numberof additionalassumptions). F ourth, due
to the region -based approach to the BSER, variations in unitlevel data do not significantly
impact the calculation of emission performance rates (with the rare exception that the EPA
separately accounted for). Fifth, in response to requests to use an earlier baseline year, the EPA
found that the use of an earlier baseline would simply reflect a higheremitting fleet, which
undermines the EPA’s objective of usinga baselinethat informs the BSER and the level of
emissions reductions of which the power fleetis capable (further, the mannerin which building
blocks are calculatedmeans the change in stringency would only be nominalrather than real,
since emission reduction potential would be higher if starting with an earlier year). Sixth, the
use of multiple -year periods for CSAPR and CAIR allowance allocations (similar to the
proposed mass-based federal plan allocation approach 2°3) was for a differentpurpose, where
unit-level variation is actually more relevant. And in fact, in those rules as inthe CPP,
allowance allocation determinations were independent of andsubsequent to the determination of
emission reduction requirements. Seventh, year-to-year variation in fuel prices (such as natural
gas prices) is irrelevantto EPA’s purposes, because the objective in selectinga baselineis to
identify potential reductions from the fleet when the BSER technologies are applied (e.g., the
potential for shifting to naturalgas does not change regardless of the year used for baseline
NGCC generation). 80 FR 64814-64815.

Thus, the EPA already considered the objections raised by these Petitioners and rejected
them. Petitioners had the opportunityto comment,they did, and the EPA was not persuaded.
The agency is stillnot persuaded, and therefore these Petitions are also denied because they lack
central relevance to the Rule.

C. Petitions for Adjustments to baseline based on Unit-level Circumstances

In the final Rule, the EPA, inresponse to comments,allowed for an adjustmentto be
made to the 2012 baselinefor signficant unit level outages. In general, the EPA stated that it
did not believe that unit-level variations in operation would influence the subcategory -specific
performance rates reflecting the BSER, because as some units ramp down, other units ramp up
and total fossil generation changes little due to these fossit for- fossil substitutions. 80 FR
64814-64815. Recognizingthat there nonetheless could be outages causing a severe change in a
state’s baseline, the EPA developed a test to determine whether a unit outage was significant
enough to warrant an adjustmentin a state’s baseline, and if so, made an adjustmentto reflecta
normalized year. See CO2 Emission Performance Rate andGoal Computation Technical Support

203 The CPP mass -based federalplan is merelypropos edand the allocatiompproachisnot finalized. Thus,
objectionsto the CPPbased on thisproposalarepremature Nonetheless, the agency viewsPetitioners’citationto
the proposed federalplanas merelyan extensionof the samepoint regardingthe CAIR and CSAPR allocation
formulas,and thus, the agency’srationalein response isthesameas in the finalCPP with respect to CAIRand
CSAPR.
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Document for CPP Final Rule, Appendix 7, at 28-29. The EPA looked at whethera unithad a
decrease in output relativeto both 2010 and 2014 of 75 percent or more (signifyingan outage),
and whether the unitin 2010 and 2014 represented more than 10 percent of the state’s total
“heat input” (i.e., all fossil generation). The EPA found one unit, Sherbume County Unit 3 i
Minnesota, that met this test. /d.

Several petitioners allege that they own, operate or are aware of units whose operations
in 2012 were such that they too should have obtained an adjustment in their state’s baseline.
Each of these situations will be addressed in turn. While the EPA has reviewed the unit-specific
circumstances giving riseto these objections, the agencyas a threshold matter finds that the
objections share the same fundamental error. They each confuse the goal of unit-level
representativeness with the EPA’s goal of state and regional baseline representativeness.
Although the EPA has reviewed publicly available information about these units, the EPA does
not necessarily agree or disagree with claims about the future operation of any particular unit.
Even assuming the claims were true, the decisionto not make a unitlevel adjustment for any of
the circumstances identified by Petitioners is grounded in the fundamental objective of
obtaining the most representative collective baseline for all units in astate or region.

Choosing only to make upward adjustments in certain cases, whichis what these
Petitioners seek, with no corresponding downward adjustments in other cases,can only distort
rather than improve the accuracy of a representative baseline. An analogy can be drawnto a
series of 100 coin flipsrepeated intwo differentyears. In each year, the 100 flipsresulted in 50
heads and 50 tails. However, in the first year all even numbered flips (ie, 2.,4,6, etc.) were
heads, and all odd numbered flips were tails. This pattern reversed itselfin year two. Thus, in
both years the collective split was 50/50. That collective split in the coin toss (rather than the
result of each flip)corresponds to the state and regional generation data for2012. This is what is
useful in establishing a reasonable baseline for the entire fleet. It would be patently
unreasonableto change all of the even flipsin year 1 fromheads to tailson the basis that this
most accurately represents the year 2 outcome. While that may be true for those even-numbered
flips, it would greatly distort the collective estimate for year 2 by suggestingthat 100 percent
tails is the likely outcome. Similarly, making only upward -directional adjustments to 2012 fossil
data would grossly distort the collective baseline for future years.?%4

Nevertheless, we will address each specific Petitioner in turn.

1. Intermountain Power Project Unit 1 Outage
Petitioner Intermountain  Power Agency (IPA) asserts that the EPA should have adjusted
Utah’s baseline to account for a 2012 outage at the Intermountain Power Project, Unit 1. IPA
Petition at 1-14. However, IPA’s outage failed to meet the first criterion, as itresulted in only a
35 percent reduction as compared to a 2014 benchmark year and a 48 percent reduction as
compared to a 2010 benchmark year. See Unit Outage Criteria Sheet, Rows 1924-25, EPA-HQ-
OAR-2013-0602-36848.

Intermountain Power Project (IPP) Unit 1 Outage Data
| [ 2010 1 2012 | 2014 | 2012 Deviation |

204 Inany case, the industry’strendsawayfromcoal-firedgenerationand towardscleanergenerationhave
acceleratedsince the recordforthe CPPclosed. As aresultofthese trends,the CPPis projectedto have amodest
impacton the generationmix, one that isless than EPAprojectedat the timeof the finalRule. See Power Sector
TrendsAppendix Whatever adverseimpactEPA’s methodologymayhave hadhas lessenedto that degree.
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IPP Unit1 68,219,876 35,616,596 54,561,748 48% drop from
mmBTU 2010;
35% drop from
2014
Utah mmBTU 378,840,145 351,348,183 389,528,749
IPP Unit 1 % of | 18% 10% 149205
state total

Source: EPA, UnitOutage Criteria Sheet, EPA-HQ-OAR-2013-0602-36848.

Petitioner IPA challenges the reasonableness of EPA’sadjustment criteria for unit
outages, or the factual basis for EPA’s determination that the criteria were not met, because, it
asserts, this outage “did have a ‘significantimpact’ on Utah’s goal” and was “significant by any
reasonable metric.” IPA 4. IPA asserts that failureto account for the outage leads to a
significantly more stringent state goal for Utah since the 2012 baselineis unrepresentative. /d.

First, this is not new information for the agency, and IPA submitted the information
about this outage in their comments on the proposed CPP. IPA Comments at 5 (EPA-HQ-OAR-
2013-0602-24053). IPAis incorrect to assert that it is the outage criteria that EPA established
that forms the “information [that] arose after the period for public comment on the CPP” had
closed, under CAA section307(d)(7)(B). Rather, the relevantinformation is the information
IPA presented in their comment and other information about fleet operating characteristics in
2012, including the outage at this particular unit. The EPA was aware of this information in
developing the final Rule. The EPA designed the outage criteria in full knowledge of this, and
other unit-level outages other commenters told the agency about. The EPA was simply not
persuaded, and remains unpersuaded, that this outage rose to a levelthat warrants an adjustment
to the state’s baseline. Again, the EPA’s method in establishing the BSER subcategory rates and
state goals required deriving a representative regional and state baseline. As noted in section VI
of the final Rule preamble, unit-level variation is generally not relevant as a decrease from one
unit means an increase from another unit in the same demand region.

Second, while IPA asserts that this matter is of central relevance, and that any
methodology that fails to account for this outage must be arbitraryand capricious, the EPA is
convinced that its approach is both reasonable and appropriate. As IPA’s Petition
acknowledges, the EPA explained the rationale for establishinga stringentstandard for unit
level adjustments. See 80 FR 64815. EPA elaborated in the TSD, “As regional load levels did
not change subject to [a particular] unit outage, the decrease at a particularunit is generally
offsetby the increase in generation from other fossilunit(s) in the same state or region.
Therefore, the EPA views the regionaland state-level aggregate generation totals asrobust
against unit-level outages.” Goal Computation TSD, at 28.The EPA’s concern in providing for
adjustments was to capture truly extraordinary circumstances, such as the Sherbume unit outage
in Minnesota. See Id. 28-29. In general, the EPAreasonably anticipates that reductions in
operationat one unitin 2012 were made up for by increases in the operation of other fossil units
in the state or region. Petitioner has not supplied any information indicating that EPA’s basic
premise in this regard was wrong or inaccuratein the case of the IPA Unit1 outage.

In this regard, EPA notes that the increase in the mass budget provided to the states,

205 petitionerl PA states thatthe IPP power plantprovidesone-thirdofthe state’s generation Butonly Unit1 is at
issue.IPPUnit 2 did not have anoutagein2012. Thecorrectpercentageofstate totals arethus 18%and 14%,as
showninthe table.
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including Utah, to account for total RE build-out potential under building block 3 and to
accommodate future increases in demand undera mass-based approach, is relevant, contrary to
Petitioner’s  assertion. See [PA A-1 n.3 (asserting that the increase in budget to allow “affected
EGUs to expand output” “does not affect this analysis”) ; see also 80 FR 64822 (discussing the
buildingblock 3 increaseto mass budgets) [PA acknowledges in the appendixto theirPetition
that the State of Utah received an increase of 2,594,019 tons to its mass budget at this step in the
EPA’s methodology. While IPA claimsthis is irrelevantto its objection, in fact, based on the
circumstances of this particular unit, that increase in the state’s budget mitigates any possibility
of negative impact with respect to IPP’s outage. As IPA acknowledges, IPP primarily serves
out-of-state customers in California. As such, when Unit 1 wentdown in 2012, IPA claimsthat
the generation was made up for out of state, not in Utah. In addition, publicly available
information about IPP indicatesthat it is already in the process of repoweringto natural gas, and
willundergo this process beginningin a few years, to be converted out of coal use by 2025.2%6
Thus, it would not be reasonable to conclude that the state and regional baseline for
2012 was unrepresentativeof normalizedoperations for Utah for purposes of establishinga
baseline, given that IPA is already under commitments to significantly reduce its emissions
through repowering well before the 2030 complianceyear (whichis the year on which
Petitioner focused their complaint of insufficient allowances). Further, Utah’s budget was
adjusted upward by approximately2.5 millon tons in 2030 to account for demand growth, but
given IPP’s repowering, that demand growth surely will not come through increased
combustion of coal at IPP Unit 1. Thus, neither IPA nor the state are unduly impacted by the
fact that IPP Unit1 did not meet the EPA’s outage criteria. Given these factors, there is no basis
for concluding that EPA’s outage criteria approach as applied here willresult in Utah or IPP
facing a significantly more stringent Rule than the EPA intended by applicationof the BSER.
Petitioner IPA’s objections are not of central relevance.

2. Elm Road Generating Station
The Wisconsin Public Service Commission and Wisconsin Department of Natural
Resources (hereinafter “Wisconsin™) request an adjustmentto the 2012 baselinefor the state on
the basis that operations at the ElIm Road Generating Station in 2012 were not reflective of its
generation going forward. Wisconsin Petition, Attachment at 7. Wisconsin states that 2010 was
the first year both units at EIm Road were in operation and thus is not representative for
comparisonpurposes with2012. In2012, Unit1 was operatingat reduced capacity due to
mechanical issues.In addition, by 2014, according to Wisconsin, the plant as a wholeaccounted
for 15 percent of all fossil generation in Wisconsin. /d. According to Wisconsin, under normal
conditions going forward, the units will be operating at much higher capacities than they were
in 2010 or 2012, and therefore Wisconsin believes the plant as a whole met, or should have met,
the EPA’s outage adjustment test, and the state should have received an adjustmentin its state
goals. Id.
First, it is indisputable that neither unit at Elm Road met the criteria that the EPA
established for a significant unit outage. Unit 2’s operation in 2012 was not less than 25 percent

206 See http://www. ladwpnews.com/go/doc/1475/1727379/1 ADWikes -Historic -Action -Toward -Clean-FEnergw
Future-for-Los -Angeles (last visited Jan. 10,2017y http://articles.latimes.com/2013/apr/23/localiac-In-councik
coal-energy-20130423 (last visited Jan. 10, 2017).2%7 WisconsinUtilitieseparately petitionforreconsiderationof
the state’smass goalon the basis thatthe EPA’smethodologyforconvertingthe emissionperformancerates to
mass -based state goalswasnot noticedand should haveaccountedforthe KewauneeretirementThis and other
petitionsrelatedto the rate-to-massconversionmethodologyareaddressed elsewhere.
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of its operation in either 2010 or 2014. Unit 1’s operation in 2012 was at 32 percent of its 2010
level. See Heat Input Data Sheet, Rows 4243-4248, EPA-HQ-OAR-2013-0602-36848. Further,
in neither 2010 or 2014 did either unit on its own constitute greater than 10 percent of the state’s
total heat input. Compare Id. and State Totals Data Sheet, Row 51, EPA-HQ-OAR-2013-0602-
36848. As Petitioner acknowledges, the EPA’s outage test is based on individual units’ share of
the state total, not the plantas a whole.

If Petitioner is challenging the reasonableness of the EPA’s criteria themselves, it has
failed to provide information warranting that conclusion. As the EPA explained, “As regional
load levels did not change subject to [a particulaf unit outage, the decrease at a particularunit is
generally offset by the increase in generation from other fossil unit(s) in the same state or
region. Therefore, the EPA views the regionaland state-level aggregate generation totals as
robust against unit-level outages.” Goal Computation TSD, at 28. The EPA’s concern in
providing for adjustments was to capture truly extraordinary circumstances, such asthe
Sherburne unit outage in Minnesota. See Id. 28-29. Ingeneral, the EPA reasonably anticipates
that reductions in operation at one unitin 2012 were made up for by increases in the operation
of other fossil units in the state or region. Petitioner has not supplied any information indicating
that the EPA’s basic premise in this regard was wrong or inaccumte in the case of Wisconsin.
Nor does the EPA’s review of the record as a whole suggest that withoutan adjustment the Rule
would be substantially more stringent or difficult for Wisconsin sources to comply with in any
case, since other changes to the power fleet in the region continue to contribute to the
achievability ofthe CPP goals. See CPP RTC 4.5, at 25 (noting capacity changes in the
Wisconsin region contributing to the overall achievability of the Rule).

3. 2013 Retirement of the Kewaunee Nuclear Plant

The Wisconsin Public Service Commission and Wisconsin Department of Natural
Resources (collectively, “Wisconsin), and a group of utilities that operate in Wisconsin
(collectively,  “Wisconsin ~ Utilities”), petition the EPA to reconsider the State of Wisconsin’s
mass -based goal in light of the 2013 retirementof the Kewaunee nuclear facility. Wisconsin 8§;
Wisconsin -~ Utilities ~ Petition at 4-7.207

First, the treatment of post-2012 changesin the power fleet was an issue that was
noticed and discussed in the proposed CPP. The EPA requested comment on use of a projected-
baseline, which is, in effect, what Petitioners here are requesting. See 79 FR 34895-34896; see
also supra discussion. The EPA received comment specifically identifying the Kewaunee plant
retirement in 2013 and requesting the agency make an adjustmentto account for it. See CPP
RTC 4.5, at 25-26.

In the final Rule, the EPA determined that the use of the historicalyear approach to the
baseline was the most appropriate, while making several adjustments for anomalous
circumstances occurring in that year (e.g., the hydropower adjustment and the significant unit-
outage adjustment). See 80 FR 64813-64815. The EPA uniformly rejected adjustments based on
unit retirements  afterthe baseline year. See 80 FR 64813 n.741. “Evenwhere fleet turnover is
certain,” like in Wisconsin’s case, “the impact of that retirement is not.” Goal Computation TSD
7. Attempting to determine whether, in an interconnected system, generation was replaced by

207 WisconsinUtilitieseparately petitionforreconsiderationofthe state’smassgoal on the basisthatthe EPA’s
methodologyforconvertingthe emissionperformancerates to mass-basedstate goalswasnot noticedand should
have accounted forthe Kewauneeretirement. Thisand other petitions relatedto the rate-to-mass conversion
methodologyare addressed elsewhere.
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non-emitting  or fossil -fuel - fired sources, by i or out-of-state generation, or not replaced at all,
would ‘begin to shift the baseline fiom ahistorical -data informed baseline to a projection
informed  baseline.” 2°% Goal ComputationTSD 7. The EPA reasonably declined to engagein
such speculation, whether for nuclear retirements or coal retirements. In any event, given the
extensive flexibility in the Rule, Wisconsin’s state-specific goals are reasonable and achievable.

Further, the EPA specifically considered and declinedto make an adjustmentfor the
Kewaunee retirement. The EPA stated in response to comments

The EPA understands the unique circumstances of the Kewaunee Nuclear Plant
closure. It has not made an adjustment to the baseline or the final Wisconsin state
goal. EPA has consistently used a 10% threshold when considering similar
adjustments for unit outage or hydro concerns. While it recognizes the immediate
impact on fossil generation in 2013, the first year of compliance in the final CPP
had been moved to 2022 — which provides more time for changes in the states
power supply. Moreover, the EPA notes that there are significant capacity
additions in the same region that are accounted for elsewhere in the baseline that
[sic] could conceivably be providing replacement generation for scheduled
closures such as this one. For more information about how the final goals were
calculated please see the CO2 EmissionPerformance Rate and Goal Computation
TSD for CPP Final Rule supporting the final CPP.

CPP RTC 4.5, at 25.

It is clear from this record that the information regarding the Kewaunee retirement was
brought to the agency’s attention during the comment period, that the agency did in fact
consider that information, and in the final Rule declined to make an adjustmentbased on it.
Thus, this is not information that arose after the period for public comment or which would have
been impracticable to bring to the agency’s attention. Nonetheless, the Wisconsin Ultilities assert
that the objection in their Petition is related not to the bare fact of Kewaunee’s retirement but
rather toan allegedly disparate treatment between ‘“nuclear intensive states” and “hydropower
intensive” states for purposes of the 2012 baseline. Wisc. Util. 6 n.15. Accordingto these
Petitioners, they should have had an opportunity to commenton this disparate treatment.

First, the agency is not requiredto providean opportunity for additional comment on
every change made between a proposed and final Rule. A number of issues were brought to the
agency’s attention during the comment period related to the 2012 baseline year, including this
one by Kewaunee. The EPA responded tothose comments by applying universal criteria, which
resulted in some cases with adjustments to the baseline year but not in others. In general, the
EPA set very high standards for making adjustments in order to isolate extraordinary instances
in which an adjustment was appropriate tostrengthen baseline representativeness.

More importantly,t he objection Petitioners raise of disparate treatment with the
hydropowerintensive states is based ona false premise and is not of central relevance. This is
not a circumstance of disparate treatment of like parties. Petitioners allege that the EPA should
have adjusted Wisconsin’s 2012 baselineto reflectthe 2013 retirementof the Kewaunee nuclear

208 This speculativeexerciseis demonstratedby Wisconsin’sowncommenton the CPPproposal, which offeredfour
distinctproposalsforthe assumedmix of replacemenfgeneration. Wisconsin Departmenof NaturalResources
Comment 49-52, EPA-HQ-OAR-2013-0602-23541.
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plant, just as it made an adjustment for certain states that have high amounts of hydroelectrical
power, and for which2012 was an anomalousyear. In fact, the EPA consistently and reasonably
excluded adjustments for all retirements occurring after the 2012baseline year—including both
zero-emitting nuclear plants, like Kewaunee, and highemitting faciliies like coal-fired plants.
as the EPA explained, it chose 2012 because it “was the most recent data year for which
complete data were available when the EPA undertook analysis for the [Proposal] and it
reflected actual performance at the state level.” 80 FR 64814 (emphasis added). While the EPA
did make particular adjustments to reflect unique circumstances in that baseline year, as it did
for Minnesotaand the hydropowerintensive states, the EPA concluded that the historical,
“objective” nature of the baseline year, Id., would be undermined by additional adjustments
based on uncertainprojections of gridresponse to fleetturnover. Goal ComputationTSD 7.

Furthermore, Petitioners’ comparison to the hydropower adjustment based on
anomalously high snowpack in 2012 —setting aside the fact that the Kewaunee retirement is an
occurrence afterthe baseline year?°°—is not compellingon its own terms. Petitiones arrive at
this argument by taking all of Wisconsin’snuclear fleet and dividingit into the state’s total
generation to concludethat it equals more than 10 percent of the state’s generation portfolio,
just as the hydroelectric share of total generation had to be greater than 10 percent as part of the
EPA’s criteria for hydro adjustments in a state. But the comparison Petitioners would have the
agency make is not, in fact, an apples-to-apples comparison. The Petitioners’  analysis
incorrectly uses all nucleargeneration inthe state of Wisconsin to arrive at its 10 percent figure,
whereas the EPA’s criteria test pertained to the generation subject to the anomaly. In other
words, the appropriate comparison to hydro generation in the Northwest would be the
Kewaunee plant alone, since not all nuclear power in Wisconsin retired in 2013. By adding in
other nuclear generation, the Petitioners claim that together total nuclear generation in
Wisconsin meets the 10 percent c riteria threshold for adjustment consideration. However, as the
EPA pointed out in the RTC, Kewaunee — being the generation under consideration — was
responsible for less than 10 percent of the state’s total generation.

Furthermore, comparing a single nuclear facility retirement after 2012, which is an
intentional choice that reflects decision making and deliberation by a number of market and
regulatory actors, to the issue of fleetwide hydropower fluctuation, which is due to
uncontrollable weather patterns, is specious. The basic difference between a post-2012 nuclear
retirementand an adjustmentin the baseline for hydro is that the fluctuations in hydro power are
driven by forces that are beyond the control of the sector. These fluctuations ‘“fundamental ly
change the generating potential of the state’s power fleetin hydro-intensive states.” 80 FR
64815. By contrast, the EPA explainedit “does not believe that unitlevel varations in
operation influence the subcategory-specific performance rates reflectng BSER. ... Unit level
variation does not inherently entail region-wide variation.” 80 FR 64815. While Wisconsin
claimsthat the methodology for the hydropower adjustment could be carried over to itselfas a

209 The agency recognizesthat its response to commenton this issue drewa comparisonto the 10percent threshold
forconsidering“similaradjustmentsforunit outage orhydro concerns.”CPPRTC4.5,at 25.Petitionershighlight
this as evidencethat the EPA is engaged indisparatetreatmentof similarlysituated parties.Forthe reasons given
above, thisisincorrecteven acceptingthe complainton itsownterms. However,to be clear,the morefundamental
reasonthe EPAdeclinedto makean adjustmentis the factthat itdid not makechanges to the baselinefor any
retirements after the 2012 baseline year. 0FR 64813n.741. The referenceto the adjustmentcriteriain the RTCwas
simplyto makethe pointthat,evenifthe EPAwere willingto adjustthe baselinefor futureretirementsthe
Kewaunee retirementwould not have metthat criteriabecause itdid not represent morethan 10percent of statewide
generation.
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“nuclear intensive state,” Wisconsin fails to adduce evidence that the Kewaunee facility
retirement was indicative of operating characteristics at other nuclear facilities in the state.
Indeed, there is no reason to assumethat it would be. Asthe EPA noted in the RTC, “[T]here
are significantcapacity additions in the same region that are accounted for elsewhere in the
baseline tha[t] could conceivably be providing replacement generation for scheduled closures
such as this one.” CPP RTC 4.5, at 25. Thus, the distinction the EPA drew with hydropower-
inten sive states is more than reasonable.

In any event, given the manner in which the EPA established the emission performance
rates and equivalent goals,as wellas the extensive flexibility in the Rule, Wisconsin’s state -
specific goals are clearly reasonable and achievable. In this regard, the EPA notes that it
provided an increase in the mass budget for states, including Wisconsin, to account for potential
future increases in demand from fossitfuel fired power plants. See 80 FR 64822. The EPA did
not make any assumptions about where that demand growth might come from, and indeed, it
could be fromthe need to replace power froma retired nuclear unit. Thus, the EPA’s adjustment
to the mass budgets already addresses the Petitioners’ concerns. In addition, the EPA’s
modeling for the CPP includedthe retirement of Kewaunee in the base case (i.e., withoutthe
CPP), and in the policy case (i.e., withthe CPP), and inboth cases found that Wisconsin and its
sources remainin a positionto meet the requirements of the CPP cost-effectively and with an
adequate capacity reserve margin to maintainelectric reliability.21°

Ultimately, in setting the emission performance rates and equivalent state goals, the
agency has made a technicaljudgment about the degree of emission reductionthat is possible
from a historicbaseline. The units in Wisconsin were treated just like every other source in the
country in this respect. Neither Wisconsin nor the Wisconsin Utilities can point to information
that the Kewaunee retirement makes the Rule unachievable or unacceptably costly for the state
to implement.To the contrary,as the EPA explainedin RTC 4.5, 2526, therecord on the whole
before the agency demonstrated that the Rule remains achievable for the sources in Wisconsin
even after the Kewaunee retirement.

XX. Under Construction Steam Unitsin 2012

Petitioner Prairie State Generating Company objects to EPA’s treatment of steam units
that were under construction in 2012, for which the EPA adjusted the baseline in the final Rule
by applying a 60 percent capacity factor for all such units. See Prairie State 4-5. Inaddition to
raising substantive complaints, Prairie State claimsthere was a lack of notice for the 60 percent
capacity factor that the EPA assigned to under construction steam units. /d.

Inthe CPP proposal, the EPA used 2012as the historical baseline, but recognizing that
some NGCC unitsthat would likely be subjectto the Rule had not yet come onlinein 2012, the
EPA made an adjustmentto the baseline by assigninga 55 percent capacity factor to such units,
and adding that generation, and associated emissions, into the 2012 baseline. 79 FR 34896. In
response to this approach, the EPA received comments, including from Prairie State, pointing
out that there are also coal-steam units that were partially online in 2012 but had not yet
commenced full operations, and thus the 2012 uradjusted data was not representative for those
units. CPP RTC 4.9, at 435-436. Prairie State specifically highlighted its own unit, which is the
subject of this Petition, and asked that the EPA apply a 90 percent capacity factor to that unit,
which, they claimed, would be an appropriate assumption for a new, highly efficient plant.

210 Petitions asserting that the Kewaunee retirementundermines grid-reliability inWisconsinareaddressedin
section XVIIIL.
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In response to these comments, the EPA made a furtheradjustment in the baseline in the
final Rule. For under-construction steam units in 2012, the EPA applieda 60 percent capacity
factor and added the associated generation and emissionsinto the state and regionalbaseline. 80
FR 64817. The EPA explained that this was consistent with the proposal methodology and that
it would reflect the incremental effect of new unitson 2012 baseline, because the figure
“recognizes that some of these units may indeed operate at a higherutilization level, but also
recognizes that some of that generationmay have a replacementeffect instead of an incremental
one. Id. 64817 n. 748. Elsewherein the preambleto the finalRule, the EPA elaborated on why
this approach was necessary to reflectincremental generation only as the EPA made “no
corresponding deduction to represent this likely decreased utilization [from existing units
displaced by the under construction units] because it was impossibleto project the state location
of such units with certainty and the assumed utilization level was meant to reflectthe
incremental impact on the baseline.” 80 FR 64815. “As a result, this data adjustment increases
the total generation and emissionsfor units reporting in the 2012 baselinebeyond the 2012
reported levels.” Id. (emphasisadded). In other words, the only way that using the value
requested by petitioners would be reasonable would be if the EPA also made an offsetting
deduction from other existing units to account for the new generation this unit is replacing. This
type of exercise crosses over into a projected baseline, which the EPA took commenton and
rejected due to the greater uncertainty inherent in projected unit-level generating characteristics
compared to historical data. 80 FR 64814-64815.

Based on this record, itis clear that the EPA provided informationin the CPP proposal
that was adequate to put Prairie State and others on notice of its approach to underconstruction
unitsin 2012; that Prairie State and others could, and did, commenton this approach, by urging
the EPA to make a larger adjustment to the 2012 data to reflectall under construction units
(including for coal-steam that started in 2010); that the EPA accepted those commentsand made
a furtheradjustment to the baseline that had the effect of benefiting Prairie State and similarly
situated units; and finally, that the EPA already considered and rejected the request Prairie State
is renewinghere, of makinga more dramatic adjustment to the baselinebased on unitspecific
anticipated operational levels The EPA rejected such an approach because it would require
additional speculative assumptions about hownew generation displaced old generation. Under
this record, Prairie State has no argument that this issue or objection involves new information
or information  that was impr acticable to bring before the agency during the comment period.
Prairie State did raise the issue, the EPA considered it, and made an adjustmentthat benefited
Prairie State, just not to the degree Prairie State sought.

Nonetheless, Prairie State repeats the request it made in its comments, advancing several
arguments. The EPA must deny these objections because they are not of central relevance to the
outcome of the Rule. First, Prairie State objects to the EPA’s reliance on one year of data and
only 40 recently commenced-operation coal-fired EGUs. Prairie State 45. They argue that new
super -critical pulverized coal units, like Prairie State’s units, have a 90% capacity factor, and
that figure should have been used for such newer units. /d. at 5. They further argue that the
assumption that increased generation at one unitis to some extent paired with reduced
utilization at other units is not necessarily valid at smaller geographic scales. /d.at 5-6. They
argue that the approach of usinga 60 percent capacity factor is unfair and penalizes new, highly
efficient units whose owners plan to operate them at higher levels of utilization. /d. at 6. They
argue that an incorrect capacity factor for these units skews state goals by makingthe
calculation of state goak off of what they claimto be an unrepresentative baseline (i.e., a
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baseline that underreflects the amount of utilization of the under -construction units). /d. at 7.
Finally, they argue that the approach cannot be remediedin state plan design because, at least in
a mass-based program, Petitioner (mistakenly) believes that either a state or federal plan must
be assumedto take the exact same approach to allowance allocations as the EPA did in setting
the baseline in the CPP. /d. 8-9.

Each of these objections lack merit, and do not warrant reconsideration. First, as the
EPA explamed in the final preamble, the EPA’s values are reflectiveof the historical data for
like units and are for the purpose of constructinga representative baseline at the state and
regional level. The EPA’s assumptions regarding under-construction units are meant to
reasonably reflect incremental generation at the state level for the entire fleet, that is, for both
the currently operating and the under-construction units. This is adifferent exercise than simply
measuring generation at a single plant, because some generation replaces older generation and
therefore the net change to state level generation may be zero or close to zero. Some
commenters on the CPP proposal, for instance, encouraged the EPA to apply a muchlower
capacity assumption, e.g., around 15 percent, for underconstruction units on the basis that they
mostly havea replacement reflect. CPP RTC4.4.3, at 333-334. Petitioners are conflating unit
level assumptions perf ormance with state-level performance. The EPA was interested, and
relied on, state level generation. Therefore, the EPA was interestedin a reasonable expression of
the collective impact of under construction units. Thus, this is different than the prevention of
significant deterioration (PSD) permitting context, which Prairie State suggests the EPA should
follow, because here, the exercise is not for the purpose of precise unitspecific accuracy but
simply constructing a reasonable baseline for the state-wide and regionrwide fleet as a whole.
The Petitioner’s assertion that all under construction generation should be treated as incremental
in effect asks the agency to assume an unrealistic world where units never retire or decrease
generation, even as new units come online and total demand remains relatively stable. This
would be arbitrary and capricious. From a substantive view point the EPA’s approach is both
reasonable and conservative.

Further, the EPA explicitly acknowledged in the RTC how some under-construction
units would naturally exceed a 60% capacity factor, but that was not inconsistent with our
assumption, as our assumption is reflective of the incremental state-level impact,and not a unit
level projection. See RTC 4.4.3, at 333-334. This approach is consistent with our handling of
under -construction natural gas units in the baseline year. In those cases, the Cane Run plant in
Kentucky, and the H.F. Lee Plantin North Carolinaare prime examples that affirm EPA’s
concept of replacement?!'! In both cases, the generation from the under-construction  plants
accommodateda ramp-down in generation from existing units at the plant. 2!? This demonstrates
that not all of the under-construction generations was incremental, and in fact, asthe EPA stated
in the RTC, the EPA’s assumptionof a 60 percent incremental effect was not only reasonable
but actually “conservative.” Id. This can be further validated by applying the assumptions
Prairie State would have the agency make (i.e., assuminga 90 percent utilization for all under -

211 See U.S.Energy InformationAgency (EIA), stateleveldata (2010,2011, 2012), made available with the October
2014 NODA, available at https://www.epa.gov/cleanpowerplan/cleampowerplan -proposed-rule -technical
documents#NODA The agency alsoreceivedcommenthighlightingthe CaneRun replacementCPP RTC4.4.3 at
334,

212 hps://lge-ku.com/ourcompany/community/neighbeneighbor/canerun-generating-station (last visited Jan. 11,
2017); hitp://www.powermag. com/duksontinuesswitch -from-coal-with -three -new-gas-plants/ (last visited Jan. 11,
2017).
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construction units, without making a downward adjustment in the generation of on-line units),
and comparing the total resulting generation against actual 2012 baseline data. This information
can be calculated withdata from Appendix 1 and Appendix 2 to the Goal Computation TSD,
EPA-HQ-OAR-2013-0602-36849.2!13 The result is an unreasonably high level of baseline
generation and emissions from existing units relative to what was observed in that same year
and is not representative of actual or anticipated operations of the fleet as a whole.

Thus, while the Petition seems toimply that all new generation should be treated as
incremental generation, both comments and other historical evidence in the record of unit
retirements and replacements demonstrate this is not the case. Acceptingthe Petitioner’s request
would ignore the observed reality of fleet tumover and retiring units, implying that all under-
construction generation is incremental when this is demonstrably false. Prairie State would have
been at least consistent had it requested the EPA to move from a historical -data approach to the
baselineto a projected approach, in which assumptions are made about the fleetas it would
operate in the future. Under this approach, the agency could have made assumptions that pair
forward-looking increases in generation at some units with forward-looking decreases in
generation at other units. The EPA took commenton that, did not findsupport for it, and
reasonably rejected it in favor of the greater certainty of actual fleet operation provided by using
a single historical data year. See 80 FR 64813 n.741; Goal Computation TSD, at 7. In any case,
this is not what Prairie State is requesting.

Finally, Prairie State is categorically incorrect to assert that the EPA’s methodology has
any relevance to or effecton fair treatment of newer, more efficient plants. The baseline-setting
exercise informs the regionalized approach to settingthe BSER and state goals, which is an
analytic exercise that the EPA is confident is robust against unit-level variation, 80 FR 64823. It
does not directly relate to unitlevel obligations. The EPA’s assumptions for under -construction
units do not have an effect on the treatment of individual units in the context of setting emissio n
standards, or the methodology for allowance allocations, under a state plan. It certainly does not
penalize newer units that already have improved emissions performance compared to older
units—as Petitioner asserts is the case for their power plant. Prairie State’s specific concern
regarding unit-level allocations is similarly misplaced, since states would have wide discretion
inhow to allocate allowances, and are by no means constrained to followa historicaldata
approach, much less the EPA’s approach to the baseline for an entirely different analytic
exercise. Further, the proposed federal plan approach is merely a proposed approach (and,
belying Petitioner’s concerns, in fact takes a differentapproach to the use of the historical data
than the baselne methodology see 80 FR 65016-65017). In any case, the proposed federal plan
approach reflects an entirely separate rationaleand purpose (that is, the allocationof allowances
in a mass-based trading program), and the EPA (or a state) would be capable of adjusting it
further to suit a wide variety of policy objectives. 80 FR 65015-65016. Thus,Prairie State’s
concerns over hypothetical approaches toallowance allocations in amass-based plan are,
fundamentally, premature and unrelated to the baseline methodology. For these reasons, the
EPA concludes that this petition for reconsideration fails to demonstrate that reconsideration is
warranted or appropriate under Section 307(d)(7)(B).

213 Thesameobservationcanbe madeby reviewinghe 2010, 2011, and 2012 data that are available in the docket,
https://www.epa.gov/cleanpowerplan/clegwerplan -proposed-rule -technicaldocuments#NODA ,and which
demonstratethat increasesingenerationfrom newerunits generallyreplacegenerationfrom olderunits, rather than
have an incrementaleffect on total generation.
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XXI. Subpart RR requirements for enhanced oilrecovery (EOR) applications

Petitioners Denbury Onshore, LLC (“Denbury”), Southem Company, UARG, Texas,
and Alabama DEM petition for reconsideration of section 60.5860(fX2), which states that if an
affected EGU captures CO 2 to meet the applicable emission limit and transfers the captured CO2
off-site, the captured CO2 mustbe transferredto a facility reporting under40 CFR Part 98,
subpart RR. Subpart RR provides a frameworkto report to the EPA amounts of CO ; staying
underground using a mass balance approach, and requires that the owner or operator of the CO 2
injection well develop and implementan EPA-approved monitoring and verification plan to
assure that any potential leakage of CO2 can be identified as a meansof assuring secure storage
of the CO 2. See generally 80 FR 64586 (Oct. 23, 2015). The Petitioners (and Petitioner Denbury
in particular) maintain that there was no opportunity to comment on this provision, and that
comments would have shown that the subpart RR requirements are fundamentally incompatible
with enhanced oil recovery (EOR), so that the EPA would have reached a differentoutcome had
there been an opportunity for comment.

The EPA is denying these requests. There was adequate notice that the EPA mightadopt
this provision (indeed, as shownbelow, the EPA received comments both pro and con to this
effect). Moreover, the objection is not of central relevance because it is substantively mistaken.
The subpart RRrequirements are not fundamentally incompatible with EOR operations.

First, the Petitioners had sufficient o pportunity to raise their objections during the public
commentperiod. At proposal, the EPA indicated that although carbon capture and storage
(CCS) was not a component of the BSER for existing EGUs, it nonetheless wouldbe available
to states and sources as a compliance option In addition, the EPA directed commenters to the
discussion of the issue in the Carbon PollutionStandards parallel rlemaking. 79 FR 34876.
Further, as part of the proposed standard of performance for new sources, the EPA proposed
that any affected source sendingcaptured CO: off-site must transfer that CO2 to a facility
reporting and monitoring pursuant the subpart RR requirements. 79 FR 1483.

The EPA received substantial comment on these proposals, in the context of both the
CPP and the Carbon Pollution Standards. Some of the commenters  to the CPP proposal raised
issues now being presented in the reconsideration petitions, asserting that the subpart RR
monitoring and reporting requirements are likely to discourage use of captured CO: for EOR
both because the requirements are intended for disposal wells and so could alter the status of
recovery wells, and because of the expense of the monitoring and reporting requirements. Other
commenters, however, viewed the subpart RR monitoringreporting/verification  requirements as
providingneeded assurance the injected CO 2 will remain safely stored underground . See RTC
Chapter 3 (“Greenhouse Gas Mitigation Measures”™) at pp. 197-198 and 235.

The EPA received even more commenton the issue in the parallel Carbon Pollution
Standards rulemaking. Commenters again maintained that the subpart RR requirementsapply to
Class VI wells under the Underground Injection Control rules, and therefore that they should
not apply to EOR operations, where CO2 is used as an agent for oil recovery and any long-term
storage is incidental to that activity. Commenters also addressed issues of expense, pipeline
commingling and whether reporting under subpart RR changes the regulatory status of a Class
I (EOR) well Other commenters agreed with the proposal that the subpart RR monitoring and
reporting framework was a needed elementof successfullong-term storage of injected CO2,
whether for EOR or for geologic sequestration in other types of formations See Carbon
Polluti on  Standards RTC Chapter 6 Commentsand Responses 6.3- 195 through 6.2-210.

In view of the robust comment on the issue, it is apparent that the Petitioners were
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afforded ample notice and therefore that it was not impracticable for them to raise their
objections during the rulemaking. Indeed, petitioners UARG and Southern Company were
among those raising comments on this issue. In addition the EPA views the Carbon Pollution
Standards rulemaking as providing notice that the agency might adopt the same requir ements

for existing sources which capture CO:2 and transferthat captured CO:2 to an offsite facility. See
Portland Cement Ass 'nv. EPA,665 F.3d 177, 192 (D.C. Cir. 2011) (notice of a provision in
existing source proposal can effectively provide notice of the same issue in the parallelnew
source performance standard rulemaking).

In any case, we do not regard the Petitioners’ objections as of central relevance to the
outcome of the rulemaking since we believe these objections to be misplaced. Although
Petitioners raise a series of individual objections (which we address below), the fundamental
claim is that the subpart RR monitoring and reporting regime is premised on permanent disposal
of CO2, that EOR does not involve permanent disposal of CQOy, and therefore that reporting and
monitoring under subpart RR is legally incompatible with EOR operations such that an EOR
operation cannot conduct its operations if it is subject to those requirements. We disagree. Most
fundamentally, reporting and monitoring under subpart RR does not cause EOR operations to
become a waste management activity. See 80 FR 64591 n. 490 and 79 FR 355 (Jan. 3, 2014)
(anthropogenic CO2 used in Class Il wells would not be a waste). The EPA has reiterated this
principle numerous times. See, e.g., Carbon Pollution Standards RTC Response 6.3- 143
(“[ijnjection  of anthropogenic  CO- into Class I wells does not force transition of these wells to
Class VI wells — not during the well[s’]active operation and not when EOR operations cease™).
Subpart RR monitoringand reportingis consistentwith EOR, and, as stated above does not alter
or otherwise undermine its legal status. The requirements are flexible and allow monitoring to
be custonmrtailored to accommodatea facility’s site-specific circumstances. The EPA also
carefullyconsidered the costs of monitoringand reportingunder subpart RR and determined
that they could bereadily absorbed without impairing profitability. 80 FR 64590-91 (“these
subpart RR costs are approximately three to four percent of estimated revenues for an average
EOR field, indicating that the costs can readilybe absorbed”). As confirmation, since the
rulemaking, the EPA has approved the subpart RR monitoring reporting and verificatio n
(MRYV) plan submitted by Occidental P etroleum for an EOR project in Texas.?!'* The EPA
believes it is a fairinference that Occidental would not have submitted its plan had it believed
that complying with subpart RR was fundamentally incompatible with its EOR operations nor
would the EPA have approved a plan incompatible with EOR operations 21>

We now turn to Petitioners’ specific objections.

Petitioner Denbury states that the authorized purpose of injecting CO 2 in an EOR
operation is recovery of oil, and that mineral and gas leases do not authorize w aste storage
operations. In the Petitioner’sview, complying with the subpart RR MRV provisions will
subject the EOR operator to claims of unauthorized waste storage operations. In a related point,
the same Petitioner states that the mineral leases do notconvey some freestanding right to CO»
storage space, and that the subpart RR MRV plan is inconsistent because it contemplates

214 See LetterfromUnited States EnvironmentaProtection Agency to OccidentalPetroleumregarding Monitoring,
Reporting and Verificatiof MRV) Plan for Denver Unit dated December22, 2015, available at
https://www.epa.gov/sites/production/files/2613/documents/denver_unit_final decision.pdf.

215 TheNationalCoal Councildiscussion draftpaperto the Departmentof Energylikewise stated thatthe Occidental
PetroleumMRYV plan is an indicationthat subpart RRmay be consistent withoiland gas law.See NationalCoal
Council,“CO; Building Blocks— AssessingCO; UtilizationOptions”(August2016) available at
http://www.nationalcoalcouncil.org/studies/2016/NCO2-BuildingBlock -FINAL -Report.pdf
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permanent storage of CO2 (“the source category to which Subpart RR applies includes ...
situations where CO2 is injected to enhance the recovery of oil or gas where ‘the owner or
operator injects the CO2 stream for long-term containment’ (citing to 40 CFR 98.448(c)(1)).

This assertion is fundamentally misplaced for the reasons givenabove. The EPA agrees
entirely that storage of CO2in EOR operations is incidentalto the purpose of injecting CO 2 (just
like permanent land-based dispositionwill occur for any product, like a pesticideor herbicide,
whose intended use is on the land — that does not turna pesticideinto a waste). As the EPA has
said repeatedly, and just reiterated above, preparing the subpart RR MRV plan does not alter
that fundamental fact. Moreover, Denbury has stated that their leases allow for CO2 to be
incidentally sequestered as part ofthe EOR process (a necessity, since such incidental
sequestration necessarily occurs). Some CO2 will remain in the formaton when EOR operations
cease (just as some pesticide remains on a fieldafter a crop is harvested). Subpart RR reporting
and monitoring does not change the legal status of that incidentally sequestered remainder, or
change the legal status of the EOR well. See citationsabove. Allthat subpart RR does is to
provide an accounting framework to calculate (on a mass-balance basis) the amount of COx that
is incidentally ~ sequestered.

Petitioner Denbury argues that subpart RR subjects EOR operators to uncertainty
regarding MRV plans due to Part 78 administrative appeals. Again, this claim is misplaced.
Subpart RR MRV Plan final decisions may be appealed to the EPA’s Environmental Appeals
Board by an interested person per the requirementsunder 40 CFR Part 78. However, without the
administrative appeals process, the reporters’ and interested person’s only option becomes
litigation, which the EPA believes would be more distup tive and costly, and delay
implementation of MRV plans further.

Petitioner Denbury also maintains that “the rules create different ‘colors’ or ‘flavors’ of
CO2 depending on the regulatory status of the entity supplying the CO:2 to the market.” (Pet. p. 2
and 5.) Thisobjection is again misplaced (and obscure to boot). Once captured, CO2 of course is
a fungible molecule, indistinguishable from any other CO:. The EPA has specifically stated that
subpart RR (and indeed, subpart UU) facilities can receive CO2 from the same pipeline. There is
no restrictionon comminglingCO 2 in apipeline from different sources. Carbon Pollution
Standards RTC Response 6.3- 71 (CO:z pipeline specifications apply regardless, and identically,
without regard to the source of the CO2; “there is thus no a priori restrictionon commingling
CO2 from different sources”). We agree that “incidental storage” of injected CO 2 “isa natural
and inevitable result of the tertiary recovery operation”. Again. subpart RR reporting does not
change this analysis or result, and in fact there is nothing that subpart RR does to alter status
that subpart UU does not. The “legal ability to leave the CO2in the formation” is not altered by
subpart RRreporting. That legal ability remains unaffected by the CPP.

The Petitioners believe this issue is of particular concern with respect to the Kemper
facility, an existing source retrofit involving gasification with CCS. The facility has entered into
a contract with petitioner Denbury to provide captured CO: for EOR. Allof the points made
above also apply specifically with respect to Kemper. We reiterate that should CO 2 be injected
into Class II wells for the purpose of enhanced oil recovery, such an injection process would not
be a waste management activity underthe federal waste managementregulations. As the EPA
has observed, “[u]se of anthropogenicCO 2 for EOR is a long-standing practice that has
flourished in all of the years that the EPA’s 40 CFR Parts 260-265 regulations (which define
‘solid waste’ for purposes of those regulations) have been in place, without any entity
suggesting (much less determining) that the activity involves waste disposal or other type of
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waste management.” 80 FR 64591 n. 490. The EPA has also made clear that “reporting under
Subpart UU or Subpart RR of captured CO2 from Kemper, either solely or in combination with
CO2 from other natural and/or anthropogenic sources does not cause the COz to be a ‘waste’
under the federal waste management implementing regulations, nor would the use of captured
CO: from Kemper affectthe classification of CO2 from other sources with which it comes into
contact during the EOR process.”?!'¢ Quite simply, the final standards do not alter the status of
an Underground Injection Control Class II well receiving anthropogenic COx.

Because Petitioners could have raised their objections during t he rulemaking, and
because these objections are not central relevance to the outcome of the rule, the EPA is
denying these petitions in their entirety.

XXIIL. EndangeredSpecies Actand Consultation with Fish and Wildlife

Petitioner State of Wyoming (“Wyoming”) maintains that the EPA declined to engage in
consultationboth informallyand formallyunder the Endangered Species Act (ESA), 16 U.S.C.
§ 153 1-1544, beforeissuing the final Rule in violation of Section 7 of the ESA. According to
Wyoming: The EPA determined that the CPP would have “no effect” on threatened or
endangered species (80 FR 64662 and 64925-64927; Oct. 23, 2015); the EPA came to this
conclusion even though the agency designed the final rule with the express purpose of forcing
utilities to drastically increase their wind and solar energy generation; the EPA has
acknowledged that wind and solar energy projects can have a significantimpact on threatened
and endangered species (80 FR 64926); the EPA’ s refusal to engage in the minimal effort
involved with informal consultation shows a disregard for threatened and endangered species
that is inconsistent with the ESA’ s cautionary approach. Tenn. Valley Auth. v. Hill, 437 U.S.
153, 194 (1978); and the EPA’s refusal to even consider engaging in an incremental
consultation process was arbitrary and capricious.

Wyoming does not explain why itwas impracticable to raise its objection during the
rulemaking, and in fact, there was no reason the State could not have done so. The EPA
discussed in the preambleto the proposed Rule that it had carefully considered whether the
proposal (if finalized) could have any impact on listed endangered or threatened species or
designated critical habitat. The EPA has also considered the effects of this proposed rule and
has reviewed applicable ESA regulations, case law, and guidanceto determinewhat, if any,
impact there may be to listed endangered or threatened species or designated critical habitat. 79
FR 34933-934. Numerous commenters in fact addressed issues related to the ESA, including the
very issue relating to sage grouse habitat raised in the reconsideration petition. See Response to
Comment Document Section 8.3. The Petitioner has consequently failed to satisfy the
procedural requisites for granting reconsideration, and the EPA is accordingly denying the
petition.

Wyoming has also failed to raise any substantive basis for the EPA to reconsiderits
analysis of ESA requirements in connection with the final Rule. The State’s petition focuses on
potential increased reliance on renewable sources of energy — and in particular, on potential
increased development of wind and solar power — and the alleged effects that such development
may have on federally-listed threatened or endangered species. In the preamble to the final
Rule, the EPA carefully considered ESA requirements and determined that the Rule would have

216 Letter fromEnvironmentalProtectionAgency ActingAssistant AdministratodanetMcCabeto Mr.Anthony
Wilson, Presidentand ChiefExecutiveOfficer Mississippi PowerCompany,dated April25,2016(availablein the
docketforthis proceeding).
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no effect (direct or indirect)on listed species, and that consultation with the Services was
therefore not required. As part of that analysis, the EPA considered the precise issue raised by
Petitioner.  As the EPA explained, the effects of any potential future changes in the energy sector
are not caused by the finalrule or sufficiently cer tainto occur so as to require ESA consultation.
80 FR 64926-27. The precise steps includedin any future implementation plan are not
determinedand cannot be ordered by the finalrule, and there continues to be no reasonable
certainty regarding which measures may be adopted or where such measures may take effect.
Id. Instead, these planning measures will flow from later in time decisions generally made by
entities other than the EPA — usually states —in their own planning processes, which themselves
may provide wide degrees of implementation flexibility.  /d. Section 7(a)(2) of the ESA was not
intended to preclude federal actions based on such potential future speculative effects. Id.

Wyoming’spetition does not alter the EPA’s analysis as described in the final Rule. The
State, in part, suggests that the EPA should seek the Services’ agreement with the EPA’s “may
affect” determination. Wyoming at 13. However, the EPA has made no such determination.
Instead, as described above and in the final Rule, the EPA determined that the rule will have no
effect on listed species for ESA purposes. Under the Services’ regulations, such determinations
are to be made by the federal action agency, in this case the EPA. See 51 FR 19926, 19949
(June 3, 1986). Wyoming’s citation to case law addressing oil and gas leasingis also
unpersuasive. Wyoming at 15-16. The federal leases at issue in that case involvedspecified oil
and gas development activities in defined lease areascontaining substantial listed species
habitat for which extensive data and behavioral information was available. Such activity is
dissimilar to the implementing  activities that may follow the EPA’s final Rule, none of which
are determined or requiredby the rule in any particular area, instead remaining subject to future
planning decisions by states and other entities which at this point remain highly uncertain. The
EPA also disagrees with Wyoming’s contention that the agency should have considered
engaging in incremental step consultation under section 402.14(k) ofthe ESA implementing
regulations. Wyoming at 16. Such incremental consultation may be appropriate in certain cases
where an agency takes an action that may affect listed species in multiple discrete steps. The
final Rule, however, is not a multi-step action. Instead, it represents the culmination of the
EPA’s action to set emissionreduction goals that are implementedby wholly separate planning
actions generally undertaken by entities other than the EPA and subject to the decision making
and wide flexibilities available to such entities. Further, as described above, the final Rule has
no effect on listed species for ESA purposes, thus making any consultation - incremental or
otherwise — unnecessary under section 7(a)2) of the ESA. Finally, to the extent Wyoming
remains concerned with sage grouse habitat (Petition at 2),the EPA notes that the sage grouse is
not listed as threatened or endangeredunder the ESA and thus cannot provide a premise for any
required ESA consultation.

XXIIL Order of building blocks

Several Petitioners (Southern Company, Texas, UARG, and Wyoming Ameren at 16,
Wisconsin at 3) requested that the EPA reconsider the order in which the greenhouse gas
mitigation building blocks are applied to the baseline data to arriveat the uniform subcategory
rates and subsequent states goals in the final Rule. The petitioners assert that there was an
effective re-ordering in the application of the building blocks that altered the quantification of
the best system of emission reductions in the final Rule that lacked notice and comment. The
EPA is denyingall petition requests related to this subject because the EPA provided adequate
notice and Petitioners’ objection is not of central relevance. Petitioners’ objection reflects a
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misunderstanding  of the proposed rule and incorrectly ignores a robust record, including
stakeholder feedback and comment, on the final Rule approach. Finally, incorporating the
petitioners” suggested change to the final Rule building block ordering would lead to
subcategory rates and state goals that do not reflectthe fullexpression of the building blocks
that the EPA identified.Instead it would incorporate a buildingblock two levellower than the
75 percent utilization level identified as part of the best systemof emission reductions. This
would create an inconsistency between the best system of emissionreductions qualified in the
final Rule and that which was quantified in the final Rule. In effect, it is petitioning for a change
to the building block levels themselves under the disguise of a computational adjustment.

To beginwith, the underpinningassumption of this petition — that buildingblocks were
effectively reordered — reflects a misunderstanding of the proposed Rule. The Petitioners’
assertion of a building block reordering in the final Rulerequires that there was an effective and
meaningfulordering of the buildingblocks at proposal. This was not the case. The proposed
calculations capturing the building block assumptions could have been applied in any order at
proposal (e.g., 1 =>2=>3, 3=>2=>1, 1=>3=>2) and resulted in the exact same state goal. In
other words, there was no effectiveordering of the buildingblocks. There was a nominal
ordering in which the equation that was described in the narrative to wak commenters through
the process, but any order captured there simply reflects the need to describe components one at
a time and has no bearing on the final value. This is known as the commutative property. For
example, in the simple equation A + B=C, A is expressed firstbut doing so has no impacton
the final value C. Reordering to B + A would still equal the same value C. The mathematical
expression of the buildingblocks at proposal reflects full implementationof the proposed
building blocks, just as the final Rule reflects full implementation  of the final building blocks.
Because there was no effectiveand meaningful ordering at proposal, the Petitioners  claim that
there was a meaningfulreordering in the final Rule is incorrect.

The Pefitioners  incorrectly arrive atthis assertion ofa meaningful building block
reordering in the final Rule by confusing the robustly noticed changes in building block three
with building block order. At proposal, state goals and correspondingemission reductions were
derived by assuming buildingblock three RE potential was simply added to historical ~fossil
generation levels instead of replacingit on a 1:1 basis (79 FR 34896). Alsoat proposal, building
block two incremental generation was assumed toreplace historical fossil generation levels on a
1:1 basis. The EPA took commenton the proposed formulaand noted it was providinga live
spreadsheet of the state goal calculations so stakeholders could themselves test any
recommended changes. The EPA received significant comment that buildingblock three
incremental generation should be assumed to replace historical fossil generation in amanner
similar to the way buildingblock two incremental generation was assumed to replace historical
generation.

In October of 2014, the EPA issued a Notice of Data Availability to further highlight
that some commenters had noted that building block three assumptions regarding replacement
0f 2012 fossil generation levels should be consistent with building block two levels. The EPA
discus sed this potential modification further and solicited additional comment (79 FR 64548).
Subsequentcomments further supported this building block change, and noted that in order to
maintain the full expression of the building blocks in the final rule subsequent to this building
block change, that the EPA would have to apply building block three firstin order to not
compromise building block two. In other words, because buildingblock three would now be
assumed to replace historical fossil generation in the final Rule, the order of operationsin which
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the building blocks were applied would become relevant in the finalrule to correctly express the
BSER. Specifically, the commenter noted that —

ifEPA adopts a formulain whichrenewables ... displace NGCC and coal-fired
generation on a pro rata basis, it must also ensure that it corrects the potential
emission reductions from building block two. When renewables. ..displace NGCC
generation, this will lower the capacity factor of NGCC plantsand create
additional potential reductions from building block two.These additional
reductions can be achieved ... by displacing fossil generation from blocks 3 and 4
before calculating block 2 ... The formulaadjustment will ensure that the CPP
fully reflects the potential for emssion reductions achievable under the best
system of emission reductions. 2!7

The commenter correctly noted, that if the EPA did not implement building block three first in
the final Rule, than the BSER formula would reflect building block two utilization levels that
were less than the building block two potentialidentified, and thus incorrect.

In the final Rule, the EPA incorporated commenters’ suggestion to treat buildingblock
three generation consistent with building block two generation and described exensively why
order of operations was now relevantunder this revised building block assumption 80 FR
64818. The EPA highlighted both the record and the rationale for this application by stating
“commentershad noted under this approach, buildingblock 3 should be applied first, or the
EPA would understate the potential of buildingbock 2 by subtractingout some NGCC
generation after the 75 percent utilization full BB2 value had been applied. The EPA agrees and
calculates the building block three impacts first in developing the emission performance rates.”
80 FR 64817. The EPA also highlighted, contrary to Petitioners claims that the final Rule does
not require mitigation efforts by NGCC, that it was very deliberate to ensure that the RE
responsibilityof NGCC existingsources was not simply transferred to fossilsteam, but rather
preserved in the NGCC subcategoryrate. Thisis evidenced by the finalNGCC subcategoryrate
reflecting the BSER (i.e., 771 Ibs/MWh)being more stringent than the baseline rates that were
approximately 900 Ibs/MWh or greater.

Petitioners go on to claim that this final Rule building block ordering results in more
stringentsubcategory rates and state goals because it exaggerates buildingblock three
reductions. While the EPA agrees that it results in more stringent subcategory rates and states
goals relative to the ordering suggested by Petitioner s, it disagrees with the assertion that it
exaggerates buildingblock three reductions. The level of buildingblock three incremental
generation (and correspondingfossil ramp down) in the final Rule computation isequal to the
buildingblock three level identified. The difference between the final Rule stringency and that
which would result from the alternative building block ordering suggested by the Petitioner s is
due to the fact that the former fully implements building block two. Under the Petitioners ’
approach, the buildingblock two applicationwould be less than the buildingblock two potential
identified under the BSER, and therefore subcategory rates and state goals would be less
stringent.

In summary, the Petitioners were incorrectin their underlying assumption of an effective
orderingat proposal. The EPA’s applicationof the buildingblock order inthe final Rule
preserves consistency with the proposed Rule by ensuring that the final Rule fully reflects the

217 Responseto Comnent Document.Section 4.4.4
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finalized building blocks just asthe proposed rule fully reflected the proposedbuilding blocks.
In contrast, incorporating the Petitioners’ suggestion would break the consiste ncy between
proposal and finalas it would result in a proposed Rule that fully expressed building block two
and final Rule that only partially expressed it.

The subcategory rate computation, and the sequence in which the steps or building
blocks are applied, is not a mitigation technology and therefore not related to reductionlevels.
The state goal computation is merelya quantificationof the best system of emission reductions
and its related building blocks. Dependingon how those buildingblocks are defined, the order
of operations may be relevant(e.g., final Rule) or may not be relevant (e.g., proposal) to fully
reflect the best system of emissionreductions. Both the proposal and final Rule fully reflected
the defined building blocks. Because of changes to buildingblock three, the order of operations
was not relevantat proposal, but was relevantin the final Rule. This is illustrated below:

Why building block order of operations was not relevant to proposed building blocks
At proposal, building block 3 was simply added to the state goal denominatorand did not
replace any coal or gas generation. Therefore, the order of operations did not impactthe
state goal.
Example (Proposal)
State A has:
1) A baseline of 10 MWh of coal (emitting at 2000 Ib/MWh), 10 MWh of NGCC at
1000 Ib/MWh)
2) Under building 2, state’s NGCC gen could go to 12 MWh to reach 75% (replacing
coal).
3) Under building block 3, it could add 2 MWh of RE (not replacing any historical
generation)
Notice, the order is irrelevant under both orderi ng scenarios as each results in a final goal
of 1,272 Ib/MWh.
Baseline — (10 MWhc,,1 X (2000 Ib/MWh) + (10 MWh,,s x 1000 Ibs/MWh))= 1500 1bs/MWh
(10 MWhceai + 10 MWhg,,)

BB2 first

Step 1-

BB2 first - (8 MWh ,,; x (2000 Ib/MWh)+ (12 MWh,,, x 1000 1bs/sMWh))= 1400 1bs/MWh
(8 MWh ¢ga1 + 12 MWhg,,)

Step 2 -
BB3 second— (8 MWh ,,; x2000 Ib/MWh) + (12 MWh,,; x1000 1bs/sMWh) = 1,272 lbs/MWh
(8 MWh coal T 12 z\ivﬁ?}hgas%" 2 &@V@!hrmmwa’m}

BBJ3 First

Step 1-

BB3 first - (10 MWhc,,1 X (2000 1b/MWh) + (10 MWh,,, x1000 Ibs/MWh) = 1,363 Ibs/MWh
(10 MWhcga+ 10 MWhgas +2 MWh f‘mmw;ﬂab}

Step 2 —
BB2 second- — (8 MWh ,,; x 2000 Ib/MWh) + (12 MWh,,, x1000 lbs/MWh)= 1,272 Ibs/MWh
(8 MWh oa+ 12 &’I\thas 2MWh renew abi)
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At final, BB3 was not simply added to the denominator as done at proposal, but replaced
baseline coal and gas generation on a 1:1 basis. This change meant order of operations was
relevant in order to continue recognize full BB2 potential in the final BSER expression.
Example (Final)
State A has:
1) A baseline of 10 MWh of coal (emitting at 2000 Ib/MWh), 10 MWh of NGCC at
1000 Ib/MWh)
2) Under building 2 its gas could go to 12 MWh at 75% (replacing coal).
3) Under building block 3, it could add 2 MWh of RE (replacing coal and gas
generation)
Notice, the order is relevant as each ordering scenario results in a different amount of
NGCC generation. When BB2 is applied first, the final value (1,250 Ibs/MWh) does not
reflect NGCC generation at its full BB2 potential of 75% (12 MWh).
Baseline — (10 MWh,,,; X (2000 Ib/MWh) + (10 MWh,,, x 1000 Ibs/MWh)) = 1500
Ibs/MWh

(10 MWhc,,1 + 10 MWhg,,)

BB2 first

Step 1-

BB2 first - (8 MWh ., x2000 1b/MWh) + (12 MWh,,, x1000 1bs/MWh)= 1400 1bs/MWh
(8 MWh o1 + 12 MWhyg,,)

Step 2 -
BB3 second— (7 MWh ., Xx 2000 Ib/MWh) + (11 MWh,,, x 1000 Ibs/MWh) = 1,250 lbs/MWh
(7 MWh ga+ 11 MWhg,+ 2 MWh,enewabi}
T

ﬁk,ﬁéte- NGCCnot atits full BB2 level if weusethis order

BB3 First

Step 1-
BB3 first - (9 MWh,.,; x2000 Ib/MWh) + (9 MWh, .. x1000 1bs/MWh) = 1,363 lbs/sMWh
(@ MWh coal T 9 MWh oas +2 MWh renewab E)-

Step 2 —
BB2 second — (6 MWh . x 2000 Ib/MWh) + (12 MWh,,, x 1000 Ibs/MWh)= 1,200 Ibs/MWh
(6 MWh coal T 12 NI\Whgas 2MWh rem:v;fam)

XXIV. Rate-to-mass Conversion of State Goals

A. Summary of Petitions
The EPA received several petitions for reconsideration objecting to the adjustment in the
final Rule to the proposal’s approach to calculating mass -based goals on the basis of the rate-
based goals (which may generally be referredto as the rate-to-mass conversionmethodology).
The EPA is denyingthese petitions as Petitionershad adequate notice of the final rate-to-mass
conversion methodology, and their objections are not of central relevance.
Inthe CPP proposal, the EPA proposed to allow each state flexibility with regard to the
form of the state goal. A state could adopt the rate-based formof the goal established by the
EPA, or an equivalent mass -based form of the goal. 79 FR 34837. This reflected pre -proposal
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stakeholder input encouraging the EPA to allowstates to choose eithera mass or rate-based
approach, which also included suggestions for how the EPA could ensure equivalency in
performance between rate and mass-based plans. /d. 34847-34848. While the EPA indicated
that states may be able to make the conversionof a rate goal into a mass goal, the agency also
stated, “The EPA is also proposing that in their plans, ... states may not adjust the stringency of
the goals set by the EPA.” Id. at 34851 (emphasis added); see also Id. 34891 (a state plan must
“achieve[ ] the state goal”).

The EPA proposed that, while it would provide the state rate goals in the emission
guidelines, states would need to provide the EPA with the equivalent mass-based goal in their
state plans, based on the application of the state-goal rate to a projectionof electricity
generation and emissions. 79 FR 34897, 34922; ProjectingEGU CO2 Emission Performance in
State Plans Technical Support Document (TSD) (June 2014), at 3. In proposingthis approach,
the EPA explainedthat it was seekinga balance between flexibility for states and ensuring that
the emission per formancerequired by the Clean Air Act under section 111(d) would be
achieved, so that state plans have “technical integrity.” 79 FR 34922. Thus, under the Proposal,
each state plan was required to includea projectionof CO:z emission performance from affected
EGUs during the multi- year plan period. /d. Because emissions performance depended on the
credibility of such projections, “the use of appropriate methods, tools and assumptionsis
critical.” Id. The proposed regulatoryprovision on the procedure for converting rate- to mass -
based goals required the states toprovide significant supporting information, including “a
descriptionof the analytic process, tools, methods, and assumptionsused to convertfrom the
rate-based goal ....” Id. at 34953. The EPA requested comment on “whether, to assist states that
seek to translate the rate-based goalinto a mass-based goal, the EPA should provide a
presumptive translation of rate-based goals to mass-based goals for all states, for those who
request it, and/or for multi-state regions.” 79 FR 34912. The EPA also suggested it could
provide additional guidance to assiststates. /d.

In the “Projecting EGU CO 2 EmissionPerformance in State Plans” TSD (hereinafter
“Performance Projection TSD”), which accompanied the CPP Prgosal, the EPA discussed
various types of models and analytical tools that could be used to project generation and
emissionsfor purposes of derivinga mass-based goal. Performance Projection TSD, at 6-12.
Next, the EPA explaineda process by whichmass goals could be calculated. Under the
approach the EPA presented in this TSD, the process would require the construction of three
scenarios: a referencecase scenario,a mass-based COz emission goal policy scenario, and a
state plan policy scenario. Id. at 15-16. Ifthe projected emissionsunder the state plan policy
scenario were less than the mass-based goal policy scenario, then a state plan could be approved
as meetingthe stringency required by the CPP on a mass basis. However, as the EPA
recognized, the construction of both the reference case and the state plan policy scenarios would
involve fairly complicated analysis of theeffects of existing policies and trends, overlain with
the impacts of the policies, measures, and other programs a state mightinclude in its state plan.
Thus, the remainder of the document contained an extended technical discussion of the issues,
factors, available tools, and data thata state would need to analyze and consider in order to
construct these two scenarios. Id. 17-42. Finally, the EPA discussed several process -related
considerations that arise due to the critical importance of sound projections to the emissions
integrity of the program, particularly in the case of mass-based goals. The EPA discussed the
possibilityof issuing guidance that could include default or recommended assumptions or tools
and provide assistance with regionalized scenarios, Id. 43-44. Finally, in a section titld ‘Party
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that Translates the Rate-Based Goal to a Mass-Based Goal,” the EPA reiterated the possibility,
also stated in the Proposal preamble, that it could handle the rate-to-mass conversion analysis
itself and provide presumptive mass-goals that states could adopt in order to have streamlined
plan approval. /d. at 45. The EPA continued fto recognize that states could present alternative
mass -based goals based on different modeling assumptions, so long as justified, but the EPA
would need to conduct more thoroughreview before approvingthe state’s approach. Id. 45-46.

The EPA received feedback early in the commentperiod on the CPP Proposal requesting
additional information on how the rate -based goals could potentially be translated to a mass-
based equivalentmetric. Many observed the complexity of the approach presented in the TSD,
and some states specifically requested that the EPA calculateand provide presumptive mass-
based equivalent metrics. Thus, the EPA published a notice of “additional information regarding
the translation of emission rate -based CO2 goals to mass -based equivalents” offering a new
methodology on November 13, 2014, 79 FR 67406 and 67407 (reciting stakeholder engagement
and requests for additionalinformation). This was stillduring the period for publiccomments,
whichended on December 1, 2014. The EPA provided an accompanying TSD that provided a
specific example of how afinal mass-based goal could be derived, either for existing sources
only, or for existingplus new sources, throughthe applicationof the buildingblocks to
historical generation in the 2012 baseline year. Translation of the Clean Power Plan Emission
Rate-Based CO2 Goals to Mass-Based Equivalents(Nov. 2014) (hereinafter*Rate-to-Mass
TSD”). The EPA also provided an appendix listing final mass equivalent generation levels for
all states based on the BSER as proposed, /d. Appendix, Table 1, and made available data files
on the EPA’s website to calculate interim goals (in the 2020-2029 period), among other data. /d.
at 7. The EPA said that “the mass-based equivalent metrics presented in the TSD are not
requir ed mass-based emission limits that implementing authorities must meet; rather, they are
illustrations of two potentialoptions that implementing authorities may choose to adopt ifthey
choose to use a mass-based form of the emissionrate-based goals.” 79 FR 67408.

The EPA received a range of commens on the CPP Proposaland the June 2014 and
November 2014 TSDs. A dominanttheme in these comments was the need for greater certainty
and clarityon what would be an approvable mass-based goal, with many commenters finding
the EPA’s initial projection -based methodology too complex to be useful or provide certainty to
states. See, e.g., CPP RTC 4.6, at 39 (“{I]Jf EPA does not clearly outline a methodology for states
totranslatea rate-based goal to a mass-based goal, there will be litigation over the conversion on a
state-by-state basis.”);/d. (“[S]tates should not be left guessing as to what constitutes an acceptable
rate to mass conversion only to find their assumptions later questioned during EPA review of a
submitted State Plan.”); /d. at 42 (“[A]ssuming that EPA would approve a conversion based on the
illustrative calculations put forth in the TSD, it is unclear what happens if a state wants to develop a
mass-based plan but does not want to do so based on the use of the approaches described in the
Agency's November TSD, because they result in cap levels that are believed to be too stringent.”);
1d.

Another theme in these comments was that, if the states were able to calculate their own
mass goals, they would likely attempt to develop translation methodologies that would be as
beneficial as possibleto theirsources, which would potentially result in emission standards
weaker than the stringency of the BSER, and therefore would not be equivalent to a rate-based
implementation approach. CPP RTC 4.6, at 42-43 (summarizing various comments that states
may not want to use the EPA’s method “because they result in cap levelsthat are believedto be
too stringent”). Commenters even putforward alegal argument that the EPA could not prevent
states from weakening the stringency of the CPP through their mass-based translation. CPP
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RTC 4.6, at 54 (“The commenters stated regarding EPA's authorities under Section 111(d), the
methodologiesproposed here can only serve as guideines for States and cannotbe bindingon
States.”). Other commenters, aware of the possibility that states would weaken the Rule through
their translation methodologies, urged the EPA to exercise oversight of the states in order to
ensure “meaningful equivalency of stringency between rate-based and mass-based approaches,”
and requested that the EPA provide mass-translations by rule rather than guidance. Id. at 46-47.

Commentersalso indicated how states could use assumptionsin the translation
methodology to weaken the mass goal compared to the rate. For instance,in the CPP proposal,
the EPA had initially proposed inthe BSER goal-setting methodology not to displace fossit
generation with the generation and savings that would result from building blocks 3and 4. See
Goal Computation Technical Support Document (June 2014), at 14-18. Ina rate-based
approach, this no-replacementof-fossil assumption would ill capture the emission reductions
of these building blocks through the addition of clean generation to the denominator in the goal
setting equation. But if this assumption was applied in calculating a mass-based goal derived
from baseline fossil -unit output, the result would be that none of the reductions from building
blocks three or four would be captured in the mass goal. Nonetheless, many commenters on the
mass translation stated that it should be an acceptable methodology for calculating a mass-based
goal to “simply multiply fossil generation by the final goal emission rate to establish —emission
gaps.” CPP RTC 4.6, at 37-38; Id. at 43 (calling for use of business-as-usual assumptions in
affected EGU output for purposes of mass calculation); /d. at 54 (denying that deployment of
the BSER measures will reduce generation from affected fossil fuetfired sources); see also Id.
at 57, 58, 60, and 64 (objecting to incorporating the displacing effect of building blocks three
and four).

Similarly, commenters asserted that the EPA should allow states to make their own
assumptions about demand growth in translating a mass-based goal under the initially proposed
approach—an option that could yield highly divergent results regarding future emissions
depending on the assumptions one chooses to use. See, e.g., CPP RTC 4.6, at 58-59, 79 (“EPA
should defer to states’ reasonable projections of future demand in calculating mass-based
goals.”). Other commenters warned that certain regularly used sources of data on demand
growth may themselves be unreliable, asserting, for instance, that the EIA’s National Energy
Modeling System (NEMS) “for over a decade ... significantly overestimated national electricity
sales.” Id. at 127.

Commenters also provided feedback on the November NODA and Rate-to-Mass TSD.
Commenters objected to the methodology that would account for a displacingeffect from
building blocks three and four, asserting this was increasing the stringency of the mass-goal
compared to the rate, and pointingout the inconsistency with the proposed goal setting approach
in which building blocks three and four were not assumed to have displacing effect. See, e.g.,
CPP RTC 4.6, at 58, 79-82. Finally,several commenters believed that the only way to ensure
that stringency and equivalency could be maintained in amass-based program would be for the
EPA itselfto set the mass budgets by rule. See Id. 82-84 (“The commenters stated using EPA -
prescribed mass-based goals would ensure that a uniformapproach is applied to each state;
provide a more stable foundation for state compliance plans; and allow for a straightforward
comparison between mass-based goals and rate-based goals. The commenters said this will
enable each state to make a more informeddecision as to whichcompliance option works best
for them, provide better insight into EPA's assumptions for future generation and energy mix,
and make the final Clean Power Plan more transparent and less burdensome to the states.”).

187

ED_001612_00028388-00196



In the final Rule, the EPA stated that it agreed with this last set of commenters, /d. at 82.
In the final Rule, the EPA provided nationally uniform emission performancerates for the two
subcategories (steam and combustion turbine)?!® Then, the EPA provided a state-specific rate-
based goaland a state-specific mass-based goal, based on the applicationof those uniform
emission performance rates to each state’s unique generating fleet in the historical baseline year.
80 FR 64820. The EPA explainedthat it was “providingstate mass-based goals in this final rule
in place of havingstates determine the mass themselves. The mass-based goals are the result of
a mathemaical derivation that provides goals that arean equivalent expression of the BSER.”
Id. The EPA concluded, as it had stated at the proposal, “such a goal must be equivalentto the
CO2 emissionperformance rates, ... as requiredby the statute and the final emission
guidelines .” Id. 64822.

To calculate the mass-based goal, in the finalRule, the EPA applied a methodology very
similarto the approaches it provided for commentin the November 2014 NODA and Rate-to-
Mass TSD, withtwo adjustments. Thus, the EPA first simply multiplied each state’s rate-based
goal by the total amount of output from the affected EGUs in the 2012 baselineyear. 80 FR
64822. Second, the EPA made an adjustmentin the mass goal to reflectthe opportunity for
increased utilization that affected EGUs would have under a rate-based program—thus
respondingto commenters’ requests that in order to be equivalentwith rate, the mass goal
should accommodate future demand growth. In order to ensure equivalency with the rates was
maintained, the EPA calculated the amountof this increase in the mass-goal from the remaining
building block three deployment potential left over fromthe use of the least-stringent region in
the buildingblock methodology (i.e., the potentialfor deploymentof RE inthe Western and
Texas interconnections above the amount of deploymentpossible in the Eastern
interconnection). This amount was distributed in apro-rated fashionto all states, rather than just
those in the more stringent regions. Id. See also CO 2 Emission Per formance Rate and Goal
Computation Technical Support Document for CPPFinal Rule (August 2015), at 20-25
(hereinafter “Goal Computation TSD”). While EPA provided this upward adjustment in the
mass budget for the purpose of maintaining equivalence with a rate-based approach, this
adjustment also has the effect of accommodating demand-growth that could be met by
additional output from the affected EGUs.

B. Petitions _and Response

Petitioners UARG, the Southem Company, a group of Wisconsin Utilities, Ameren,
Basin Electric Power Cooperative, and the States of Kansas, North Dakota, and New Jersey
petiion the EPA to reconsiderits finalmethodology for translating the state rate goals into
mass -based goals.

First, Petitioners assert that there was a lack of notice that the final Rule would mandate
a nationally uniform methodology for the translation to mass, when the CPP proposaland the
November NODA allowed states to select their methodology. See UARGY; Southern Co. 26;
Ameren 16; Wisc. Utlities 2-4. In fact, EPA gave adequate notice in the proposal and the
NODA that it was considering providing a presumptive mass budget using a single
methodology for all states, andthe decision to provide amandatory methodology was a logical
outgrowth of both the presumptive a pproach the EPA explicitly identified and the comments the
EPA received. Indicating that it was unlikely that the EPA would simply allow states to use
their own methodologies without oversight, in the Proposal, the EPA explicitly stated that the

218 Discussionofthe uniformsubcategorizedatesisprovidedelsewhere.
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question of how to handle a mass-translation involved balancing the desire to give states
flexibility while at the same time ensuring the integrity of the CPP. 79 FR 34922. In the
accompanying documents, the EPA again raised the topic of whether it should set mass-budgets
using a single methodology. Performance Projection TSD, at 45-46.

Responding to these concerns, some commenters requested that the EPA should adopt a
uniform methodology and set the goals itself through rulemaking to give states certainty. See
CPP RTC 4.6, at 82-84. Other commenters demonstrated they had adequate notice that the EPA
was considering taking a uniform approach byspecifically commenting that the EPA should
allow states to set theirown mass budgets. See generally supra and CPP RTC 4.6, at 42-64.
Further, these comments actually reinforced the concern about integrity the EPA identified at
proposal, by indicating that if states were allowed the discretionto handlethe conversion
themselves, they could take disparate approaches in methodobgy leading to inconsistent levels
of stringency, and upset the “technical integrity” of the program. It was well-noticed in the
proposal that this would be unacceptable, since the mass-based approach must be ofthe same
stringency as the rate -based goals. Compare 79 FR 34851 (proposed rule) and 80 FR 64822
(final Rule). See also 40 CFR 60.22(b)(5) (emission standards are to be of “equivalent
stringency” to the BSER).

Petitioners’ allegations that there was no notice that the EPA might take a uniform
approach tothe translation ring hollow given that several actually commented on this issue. The
Southern Company concedes in its Petition that it submitted comments specifically on this
issue, see Southern 26 (“In its comments on the proposed Rule, Southern Company supported
the authority of states to convert their rate-based goals to mass-based goals and provided the
reasons why that authority rests more appropriately with the states than with EPA . Southern
Company specifically argued against a uniform methodol ogy for developing mass-based
standards.”). In its comments, UARG clearly understood that the EPA was considering whether
and to what degree states should have latitude in settinga mass budget. See UARG Comments,
at 139-140 (“EPA should recognize state dscretionto adopt differentapproaches to goal
conversion ....”). Further, Ameren, at 16, concedes that commenters endorsed an approach
similar to the final methodology  (though Ameren is incorrect to suggest that the methodology
the EPA finalized only appeared inthe comments). The EPA provided an initial methodology in
the Performance Projection TSD at the time of the June 2014 Proposal, and then, in response to
early comment from stakeholders that this methodology was too complex, provided a more
straightfo rward, mechanical methodologyin the November NODA and TSD, whilethere was
stilltwo weeks leftin the commentperiod. Commenters had the opportunityand in fact did
commenton the NODA and the Rate-to-Mass TSD. See, e.g., CPP RTC 4.6, at 58, 79-82.

Southern Company separately suggests the translation methodology lacks notice because
it is based offof the national performance rates, whichit claims were not given notice, and
therefore, the rate-to-mass methodology was not given notice. Southern 25 -26. For the reasons
explained elsewhere, the uniform emission performance rates were adequately noticed and were
a logicaloutgrowth of the CPP proposal. Thus, it cannot be the case that the state goals were not
a logical outgrowth based solely on their derivatio n from the uniform performance rates.
Further, it is the translation methodology itself that is relevant here, and that methodology
closely follows the approach the EPA published for commentin the November 2014 TSD.

Petitioner UARG argues that specifically having the EPA set the goal rather than the
states limits states’ flexibility, and the role of the EPA specifically in this regard was not
noticed. UARG 10. In fact, the decisionin the final Rule for the EPA to set the mass-based goal
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was a logical outgrowth of a numberof statements, concepts, and requests for comment the
EPA laid out in the proposal, the November NODA, and the Performance Projection and Rate-
to-Mass TSDs. First, in the CPP Proposal, the EPA made clear that the translationto a mass
based goal could not be allowedto affectthe stringency of the CPP as determined by the BSER.
79 FR 34851. The EPA also explained that it needed to balance flexibility for states with the
need for technical integrity. 79 FR 34922, In the Performance Projection TSD, the EPA

explicitly raised the possibility that the EPA, rather than the states, could provide the mass-
based equivalents, under a section heading titled “Party that Translates the Rate-Based Goal to a
Mass-Based Goal.” Performance Projection TSD, Table of Contents, and at 45-46. The EPA
explained the reasons why it might be appropriate for it to handle the translation, including
providing certainty to states, consistency, faimess, integrity of the program, ensuring stringency
and equivalency, and the EPA’s capacity to handlea potentially complex technical exercise. /d.
While the EPA inthe November NODA continuedto take the view that states could handle the
translation themselves, the agency there provided a very specific methodology for how the
translation could be done, and provided data and calculations for every state . Rate-to-Mass
TSD, at 2. Providing further evidence that the EPA’s determination to set the mass goals itselfis
a logical outgrowth of theproposal materials, commenters in fact commented on this precise
issue. Many commenters urged the EPA to provide presumptive mass goals or otherwise
provide states as much technical and legal certainty as possible regarding approvable mass
goals. CPP RTC4.6, at 39-42. Other commenterstold the agencyto allowstates to have the
flexibility to set their own goals. See CPP RTC 4.6, at 51, 54. Other commenters requested that
the EPA set the goals itself, out of concern to ensure stringency and equivalence with the rates
would be maintained. /d. at 82-84.

UARG next asserts in its Petition that the final methodology incorporates an increase in
the budget based on total buildingblock three potential, and this was not included in the
proposed methodology;therefore, this change in the methodologylacks notice. UARG 9.
However, the use of buildingblock three to increasethe budgetis a logical outgrowth of the
proposal because the proposal explicitly stated the mass goal must be equivalentto the rate goal,
and the proposed methodologiesraised questionsabout how to handle the effect of increased
renewable generation in this regard. Assuming, as the EPA did at proposal, that new renewable
generation would not have a displacingeffect on affected EGUs’ generation was observed by
some commenters to be unrealistic and would weaken the stringency of the BSER. At the same
time, failing to account for the potential for increased utilization of affected EGUs under a rate-
based approach could lead to a mass budget that was more stringent than a rate-based approach.
In the final Rule, the EPA determined that it wasappropriate todemonstrate a displacing effect
from building block three in the goal computations. At the same time, the EPA answered the
requests from industry and state petitioners, by including an increase in the budgets based on
building block three. This allows the mass limit for each state to be comparable to the uniform
emissionrate and accommodate increased utilization of affected EGUs. This change actually
benefits the interests of UARG and its industy members. See CPP RTC 4.6, at 58-59, 79-80. It
was specifically designed to accommodate increases in demand for power from affected EGU:..
Perhaps recognizing the beneficial effect of this aspect of the methodology, UARG’s petition
fails to raise any specific objection to the approach the EPA took.

Petitioners asserted there was inadequate time to commenton the November 13, 2014,
NODA, because comments were due on December 1, 2014. They assert that the methodology
was a “fundamental aspect” of the translation of emission rate -based goals to mass-based
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equivalents, leaving “insufficient time to study, evaluate, and commenton the Proposed Rule.
Kansas at 5; see also Wisconsin  Utilities 4. Similarly, Ameren asserted that atwo-week review
period was wholly insufficient to review and comment on the proposed mass-based goals [and]
translation.”  The EPA, according to them, should have re-proposed rather than putting out so
much additional data late in the commentperiod. Ameren 20.

In fact, the NODA was signed on October 27, 2014 and posted on EPA’s website and
widely reported in the trade press —a monthbefore the commentson it were due. Furthermore,
he NODA and accompanying Rate -to-Mass TSD only raised a small number of issues on
relatively discrete topics. Commenters had the opportunity and, in fact, did commenton the
NODA and the Rate-to-Mass TSD. See, e.g., CPP RTC 4.6, at 58, 79-82. Indeed, commenters
clearly grasped that the EPA’s new methodology was far simplerthan the originally proposed
approach, and would account for the displacing effect from building block three. /d.
Commenters also alerted the agency that relyingon the historical data from2012, as it
suggested doing in the Rate-to-Mass TSD, mightfail to accountfor demand growth, Id. at 80.
Ameren appears to concede that there was adequate notice in its Petition by stating that its
comments correctly anticipated the changes in methodology the EPA would make in the final
Rule, in light of the new information contained in the NODA. Ameren 19. (The EPA does not
concede, however, that the adjustments in any way led to what Ameren calls “a fundamentally
changed rule.”). Commenters, thus, demonstrated that they were capable of reviewingthe new
nformation, understanding  its potential implic ations, and commenting on those to the agency.

In addition to failing to establish a lack of notice on these issues or theirability to
commenton them, the Petitioners have failed to present any specific objection to the translation
methodologythat is of central relevance. UARG argues that “EPA’s decision to define
acceptable mass-based emission limits for states interferes with the flexibility that section
111(d) requires and that EPA claimsis a hallmarkof the Rule, while EPA’s choice of
methodology to calculate these limits affects the ultimate stringency of the Rule” UARG 10.
This statement actually demonstrates why Petitioners’ objections are not of central relevance.
UARG is effectively arguing that states should be able to handle the translation t hemselves so
that they can alter the stringency of the Rule. But as the EPA made clear in both the proposal
and the final Rule,a mass-based approach to implementation must be of equivalent stringency
to the rate-based approach, and the translation methodology is not an opportunity to weaken the
stringency of the CPP. UARG is claiming that states should be able to do the exact very serious
problem that the EPA knew it must avoid , both at the proposal and the finalstage. See 79 FR
34922 and 80 FR 64822. UARG’s Petition, therefore, far from being of “central relevance,”
actually demonstrates that the agency was correct in making the decisionnot to allow states the
ability to calculate their own mass-based goals.

Southern Company asserts the methodology is unreasonable because itfails to account
for changes in electricity demand. This, according to the Petitioner, is unlike the method any
individualstate wouldbe expected to use. Southern25- 26. As discussed above, however, with
the inclusion of the increase in the budget to reflectthe potentialdeployment of all building
block three resources, the finalmass budgets do provide for an increase in demand. Further, the
EPA chose a methodologyin the final Rule that was a “mathematical derivation” of the rates,
relyingon objective, verified, historical data. Thisapproach, in the EPA’s view, is the most
appropriate in order to ensure consistency across all states in the translation methodology.
While Southern may be correct that states wouldn’tuse the EPA’s approach, and would attempt
to use a wide variety of methodologies and assumptionsof greater or lesser integrity in arriving
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at their mass-based goals, see, e.g., CPP RTC 4.6, at 37, 38, 42, 51, 54, 57, 58, 59, 60, 64, and
79-82, thisis precisely thescenario the EPA determined to avoid by handlingthe calculation
itself.

Ameren states that the mass goal the EPA set may actually be less stringent (““more
liberal”)than the rate-based approach—Ameren interprets this “perceived liberality” as an
attempt by the EPA to encouragestates to adopt mass-based approaches, whichwould be
inappropriate in its view. Ameren 16. But Ameren also asserts that the proposed use of set-
asides of allowances in the proposed federal plan actually make the mass-based approach more
stringent than it appears. Id. First, the EPA calculated the mass goals for every state using the
same methodology, as a “mathematical derivation” utilizing objective, historical data, and with
the intent of providing an equivalent expression of the rate-based state goals on a mass-basis,
while also accommodating the potential for increased utilization of affected EGUs. Whether a
state perceives the mass or rate-based approach as more appropriate depends on a variety of
circumstances and considerations that each state must consider for itself. Because the EPA set
the mass-goals in a way that was equivalentto the rate-based approach and through a
“mathematical derivation” rather than projections, the premise of this particular objection is
incorrectand lacks central relevance. Further, there are no required set-asides of allowancesin
the CPP, and so Ameren’sancillary objection is also not of central relevance. (The federal plan
is merely proposed, and inany case would only be promulgatedif a state did not develop its
own plan.) If Ameren is referring more generally to the CPP requirement to address “leakage”
in a mass-based tradingprogram (40 CFR 60.5790(b)(5)), whichis a functionof the need for
equivalence between mass- and rate-based goals, this is addressed in section XVIIL

The Wisconsin Utilities claim that theproposal methodology, but not the final, would
have allowed mass-goal adjustment for a post-2012 nuclearretirement. If Wisconsinhad been
allowed to perform its own tanslation, Petitione r claims, it could have taken account of the
2013 retirement of the Kewaunee nuclear plant. Wisconsin Utilities 2-4. While this may or may
not have been possible under the originally proposed methodologyin the Performance
Projection TSD, the EPA also adequately noticed the updated methodologyin the November
2014 NODA and Rate-to-Mass TSD that would not have taken account of a post-baseline
nuclear retirement like Kewaunee. Petitioner even concedes that the approach in the Rate-to-
Mass TSD is “like the method adopted inthe finalrule, [] based on2012 EGU generation.”
Wisc. Util. 3. Further, commenters such as the State of Wisconsinin fact had the opportunity
and did comment to the EPA on ways in which the EPA could adjust the state’s mass-based
goal to account for this post-2012 nuclear retirement. CPP RTC 4.5, at 25-26. The EPA
reasonably rejected those suggestions?!® In fact, the State of Wisconsin’s own comments offer
no less than four distinct proposals for the assumed mix of replacement generation. Wi sconsin
Comments Pt. 3, at 1-4 (EPA-HQ-OAR-2013-0602-23541). This bothdemonstrates the
speculative nature of the projection-based approach to mass goal setting that the EPA rejected
and highlights the significant risks to loss oftechnical integrity that could result from allowing
each state to develop its own methodology for calculating mass-goals.

The Wisconsin Utilities claim that Wisconsin’s mass goal would be 9.5% larger if the
Kewaunee retirement had been taken into account. In fact, that number has no integrity because,
ifa projectionapproach to mass-budget setting had been used, the EPA would not have
provided the buildingblock three increase, as calculatedin the State Goals Appendix. The

219 Otherobjectionsraisedby Wisconsin Utilitiesand the Stateof Wisconsinregardingthe Kewauneeretirementare
addressedinSections XVII and XXI.
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building block three-based increase in the states’ budgets is already designed in part to
accommodate increased demand for fossil fuekfired generation, and this includes increased
demand that could result due to the retirement of a norremitting generation unit like anuclear
plant. The additional megawatt-hours of building block three generation assumed for Wisconsin
increase from 1,483,140 MWhin 2022 to 2,596,243 MWhin2030 and each subsequentyear,
and this is factored into the state’s budget. See Goal Computation TSD for Final Rule, Appendix
5 (“State Goals”), row 53, columns X — AF. Thus, Petitioners fail to provide credible

information or data that the mass-budget, including the building block three increase, does not
already address their concern.

Finally, two Petitioners assert that, in setting the mass-based goals, the final Rule only
provides for the thenrexisting usage of the total capacity of regulated units that were operating
in 2012. This,they claim, could forever limitthe ability of those existingunits to expand the
usage of their capacity no matter how clean they are. Converselyand illogically, they claim, an
identicalnew NGCC hasno limiton its capacity or on the usage of that capacity. New Jersey 5;
North Dakota 5. These Petitioners are incorrect for several reasons. First, the mass-based goals
do include an accommodation for increased demand through the expansion of the budget to
reflect equivalence with total building block three potential(see above). Second, the EPA did
not project that all existing units would be unable to expand utilization. In fact, building block
two is premised on affected NGCC units expanding utilization. Regarding affected steam units,
the EPA also anticipates that certain units will increase utilization under the Rule. In
summarizing its analysis of the potentia | for so-called “stranded assets,” the EPA concluded, “in
both 2025 and 2030, for each region, the amount of 2012 coal generation remaining ... after the
BSER calculation]] is greater than the amount of 2012 generation from coal -fired EGUs that
are not fully depreciated in those years ....” 80 FR 64872 (emphasisadded). (This is because
newer, more-efficient steam-coal facilities actually can be anticipated to increase generation
under reasonable implementation  scenarios) Third, it is unclear how Petitioners can claimthat
existing units could not expand the usage of their capacity “no matter how clean they are,”
since, obviously, if an affected EGU has reduced its carbon emissionsat the stack (e.g., through
HRL CCS, or fuel switching), then compliance will be easier. Assuming—to take Petitioners’
statementat face value—that an affected EGU has no carbon dioxide emissions, it may generate
all the power it can without any limitation under this Rule. Fourth, the comparison to new
NGCC isinapt . First, if the comparison is with existing NGCC, then the Rule actually
encourages greater utilization of existing NGCC . Second, the comparison between the standards
for new sources under section 111(b) and the emissionguidelines framework of this Rule is
apples-to-orange s, for the reasons discussed in Section XXXVII.

XXYV. Clean Energy IncentiveProgram

A. Introduction

The EPA is denyingthe petitions for reconsideration related to the Clean Energy
Incentive Program (CEIP). The EPA received Petitions related to the CEIP from the following
parties: American Electric Power (AEP); Ameren; Basin Electric Power Cooperative Entergy;
the State of Kansas; the State of Kentucky; Mississippi Department of Environmental Quality
(DEQ); the National Association of Home Builders (NAHB); the State of New Jersey; the State
of North Dakota; the Southern Company; the State of Texas; the Utility Air Regulatory Group
(UARG); and the State of West Virginia.

The CEIP was established in the Emission Guidelines, as an optional incentive program
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in which both the states, should they elect to participate, and the EPA play a role. The program
operates by means of states allocatingor issuingearly action compliance instruments—called
early action allowances or early action emission rate credits (ERCs)—which are then matched
by the EPA with additional compliance instuments —called matching allowances or matching
ERCs. States in turn provide these awarded matching compliance instruments to the providers
of eligble CEIP RE and low-income community projects tha received the early action
allowancesor early action ERCs fromthe state. The EPA establisheda matchingpool of 300
million short tons to be distributedamong states choosingto participatein the program. While
states would be requiredto maintain the stringency of their state plan for early action
allowances/ERCs, states are not required to make up the loss in stringency resulting from the
EPA matching allowances/ERCs. In the final CPP, the EPAindicated its intent to reserve a
portion of the matching pool for qualifying wind and solar projects that commence construction
after the date of state plan submittal (or September 6, 2018 in the case ofa federal plan), and to
reserve the other portion of the matching pool to energy efficiency (EE) projects implemented

in low-income communities that commence operation after the date of state plan submittal (or
September 6, 2018 inthe case of a federal plan). The electricity generation or savingsthat can
be credited from CEIP-eligible projects mustoccur during the period from January 1, 2020 to
December 31, 2021. See CPP final Rule, 80 FR 64829-64832, 64943; 40 CFR 60.5737.

The EPA acknowledged in the final Rule that there were a numberof unresolved design
and implementation details for the CEIP that it would address in a subsequent action. 80 FR
64670. Inpreparation for a series of stakeholder outreach calls, the EPA released the “Clean
Energy Incentive Next Steps” paper on October 21, 2015.22° In that document, the EPA
identifiedthe followingissues as open for stakeholder feedback: criteria for eligible projects;
definitions of “commence construction” and “commence operations”; definition of “low-income
community”; the date fromwhicha project may be deemed eligible to qualify forthe CEIP;
evaluation, measurement, and verification (EM&V) requirements for eligible projects;
procedural mechanisms; the size of the RE and low-income EE reserves within the 300 million
ton matching pool; timing of allocations; redistribution methods for unused matching
allowances/ ERCs; method of distribution of the 300 million matching pool among states; how
to convert the 300 million short tons into an emissions-equivalent matching pool of ERCs based
on megawatthours (MWh). In addition,in the proposed federalplan and model trading rules for
the CPP, the EPA requested commenton these topics, and also proposed provisionsto
implement the CEIP under the federal plan and model trading rules. See 80 FR 65025-65026
(Oct. 23, 2015). In June of 2016, the EPA released the CEIP DesignDetailsnotice of proposed
rulemaking, which included among other things several proposals and requests for comment on
adjustmentsto the CEIP as establishedin the CPP finalrule, and re-proposed optional
regulatory text for states to use in conjunction with the proposed model trading rules. CEIP
Design Details Proposal, 81 FR 42940 (June 30, 2016). The public comment period on the CEIP
DesignDetails proposal ended on November 1, 2016, and the EPA is now considering those
comments.

None of the issues that are open or reopened throughthese later rulemakings are
properly the subject of reconsideration petitions on the final CPP. As relevanthere, several of
the changes to the CEIP proposed in EPA’s June 30, 2016 proposal, constitute limited grants of
the petitions for reconsideration on these topics, to the extent they were reopened by that
proposal or requests for commentin that proposal. Specifically, the proposed expansionof

220 hitps://www .epa.gov/sites/production/files/2018/documents/ceip_next steps 10 21 15.pdf
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creditable RE technologies to include geothermal and hydropower and the request for comment
on other technologies that fit the CEIPcriteria constitutes a reopening and limited grant of
reconsideration with respect to the issue of creditable technology within the RE reserve. See 81
FR 42964-42965. The proposed expansionof eligible te chnology in the low-income reserve to
include solar technology within the low-income CEIP reserve, constitutes a limited grant of
reconsideration with respect to creditable technology in the low-income reserve. 81 FR 42965-
42966. In addition,the EPA proposed to change eligibility timing to a “commence commercial
operations” standard (from “commence construction”) for renewable energy technologies and
commensurately to adjust to a January 1, 2020 eligibility start date. See 81 FR 42963. The EPA
also proposed to retain only September 6, 2018 as the start-date for low-income EE project
eligibility while removing the potentially earlier trigger of the dateof state plan submittal. The
EPA acknowledges that these modifications have effectively reopened several timing elements
of the CEIP. 22!

In all other respects, the petitions for reconsideration with respect to the CEIP are
denied. The EPA denies the Petitionsto the extent they are based on an alleged complete lack of
notice of the CEIP in either the CPP June 2014 proposal or the October 2014 NODA and
requesta complete re -proposal of the CEIP. The EPA denies the Petitions seekinga significant
expansionof timingfor project eligibilityas wellas an expansionof the window of time during
which creditable generation or savings can occur. The EPA denies the Petitions to the extent
they request the EPA torevise its criteria for determining which technologies should be eligible
under the CEIP. The EPA denies the Petitions to the extent they seek an expansion of the 300
million short ton pool of matchingallowances (or equivalentnumber of ERCs). The EPA denies
the Petitions as related to several state-plan specific issues. Finally, the EPA denies the National
Association  of Home Builders (NAHB) Petition on issues wrlated to the low-income EE reserve
portion of the CEIP. The agency denies the Petitions with respect to a variety of other issues and
concerns raised by the Petitioners.

The decision to deny the petitions to the extent they seek a significant expansion o f early
action eligibility and crediting than what was provided in the final Rule (or reopened by the
CEIP proposal) is based on the fact that there was adequate notice of these topics in the CPP
Proposal andNODA, and commenters, including Petitioners, had the opportunityto comment,
and did comment, on these issues. In addition, since any broader expansionof early action
crediting could not, in the Agency’s view, be compatible with the rationale for the CEIP as a
limited early crediting program,as explained in the CPP proposal, NODA, and final CPP
preamble, these petitions are denied on the ground that their objections to such limitations are
not of central relevance. Given the consideration given to early action crediting in the proposal,
the NODA, public comments, and the final rule and supporting materials, further consideration
by the agency will not lead to a change in the agency’s position on these issues.

B. Specific Petiion Denials

1. Requests for Complete Re-Proposal

Several petitioners asserted that the EPA provided no notice at all of the CEIP inthe
proposed Rule or NODA and that there was no opportunityto commenton an early action
program. These Petitioners seek a completere -proposal of the entire CEIP program. See Basin

221 As discussedinfurtherdetailbelow,however,the EPAis denying the petitionsforreconsiderationrelatedto
CEIPtiming issues to theextentthe Petitionersrequest asignificantexpansionofthe timingelementsof CEIP
projecteligibilityand creditablegenerationor savings.
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Electric Power Cooperative 39; Entergy 4; Kentucky Pet. 5; Mississippi DEQ 3; NAHB 2;
Southern Co. 39-40; West Virginia 2-3. The assertion of a complete lack of notice is factually
incorrect. In the proposed Rule, the EPA explicitly discussed and requested comment on
providing a program for creditingof early actions, i.e., programsor projects that resultin
creditable electricity generation or savings prior tothe onset ofthe interim performance period.
See 79 FR 34918-34919. Asthe agency noted at the time, the type of early action crediting on
which it sought comment, and which eventually took the form of the CEIP inthe final Rule, was
distinct from the separate questionof when crediting for existing projects and programs should
occur under the base CPP program(i.e., what shouldbe credited during the performance
periods). See Id. at 34918. The second approach, the EPA explained - the one that took formas
the CEIP inthe final Rule — “would recognize emission reductions that existing state
requirements, programs and measures achieved starting from a specifieddate priorto the initial
plan performance period...” Id. at 34918-34919 (emphasisadded). Thus, commenters were on
notice that the EPA was considering allowing a certainamount of early reduction crediting —
that is, crediting for qualifyingprojects and programs, such as RE and EE, that achieve
reductions (i.e., generate or save electricity using zero- or low-emitting technologies) prior to
the start of the CPP performanceperiods. The agency specifically discussed and requested
commenton what the start date for project eligibility should be priorto 2020 (and suggested a
range of options from 2005 —2017), id. 34919. The agency also explained that an early
creditingprogram could lead to the potential for higher emissions during the performance
period, and thus there would be a need to offsetthose emissionsby obtainingreductions through
early action that would not have occurred withoutthe 111(d) program, /d. The EPA asked for
comment on the feasibility of states to be able to act in the time period before 2020 (the original
start-date of the interim performance period, whichwas adjusted to 2022 inthe final Rule). The
EPA requested comment on whether any conditions should apply to preperformance period
emission red uctions; and the EPA requested comment on whether early action crediting could
be designedso as to be consistent withthe forward-looking method of calculatingthe emission
reductions achievable by the bestsystem of emission reduction. See Id.

Next, in the Notice of Data Availability (NODA) issued by the agency on October 30,
2014, a monthbefore the close of the commentperiod on the proposed Rule, the EPA again
discussed the concept of an early action crediting program and requested comment on several
more -specific details. See 79 FR 64545-64546. Specifically,the agency discussed: how early
emission reductions could berecognized as a way toease compliance with the 2020-2029 glide
path; the concept of allowing states to choose early (i.e., pre-2020) implementation of state
goals to get the same amount of overallreductions but to do so by makingsome emission
reductions earlier; recognition that some emission reduction measures take longerthan 2020 to
implement, while others can be done more quickly; and the possibility for at least some states to
take advantage of RE and EE projects already under development and scheduled to be
implemented prior to 2020 or expeditingprojects. (Giventheir characteristics, the EPA
identified RE and EE as the likely te chnology types to be incentivized through early -action
crediting) . The EPA explained that its objective was to ensure that emissionreduction progress
continues prior to 2020 and that the Rule would not inadvertently create disincentives for those
pre-2020 actions. Id. at 64546.

Supporting the adequacy of notice regarding the creation of the CEIP as an early action
program, many commenters on the Proposal and the NODA, includingseveral of these
Petitioners, submitted comments overwhelmingly supportive of the EPA creating a means of
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creditingearly actions to reduce emissions. See CPP Response to Comments (RTC) 6.1.2, at 69-
97. The only commenters who objected to early action crediting were those who were

concemed about environmental integrity, and who believed such a program would weaken the
overall stringency of the program. See, e.g., RTC 6.1.2, at 79 (“[ A]llowingstates to use pre-
2020 emissionreductions in the complianceperiod would conflict with the purpose of the rule,
reducing the emissions intensity of electric power production, allowing states to trade early
performance for later performance.”). Most commenters, however, including several of these
Petitioners, endorsed early action crediting for the purposes the EPA ultimately found

persuasive in creating the CEIP in the final Rule. See, e.g., National Association of Home
Builders (NAHB) Comment at 19 (“EPA must ensure that in designing guidelines for states ... it
does not create a disincentivefor participation in demand side management programs, [or]
undermine the effectiveness of existing programs....”); Southern Co. Comment at 197 (“EPA
should provide states the flexibility to maximize credit for early actions.”); Utility Air
Regulatory Group Commentsat 154-55 (“EPAshould expand the scope of the existing
programs provisions of its ProposedGuidelines to give the broadest favorable treatment
possible to EE actions taken to reduce CO2 emissionsregardless of whether those actions were
taken prior to the proposal of the Proposed Guidelines.”)

The contours of the CEIP as establishedin the finalRule track closely with the design
parameters the EPA discussed and requested comment on in the Proposal and the NODA.
Specifically, the CEIP as finalizedin the CPP is designed to credit projects that can be
implemented in a relatively short time frame — certain RE and EE projects were the obvious
choices to incentivize for early action, as the EPA discussed in the NODA, since they can be
implemented  quickly. The final approach is consistent with its conce m regarding emissions
integrityin the proposal, 79 FR 34919, and its recognitionin the NODA that RE and EE were
very clean technologies that could beimplemented quickly, 79 FR 64546. It also accommodated
the new concern that delaying the first performance period to 2022 (fromthe originally
proposed 2020 start date) could lead to an over-relianceon carbon-emitting natural gas plants to
achieve emissions reductions in the early part of the program Thus, the agency limited
eligibility in the CEIP to those zero-emitting technologies that could be most quickly
implemented, contribute the greatest to reducing emissions over the long term , and discourage
over-reliance on strategies that loclein carbon-emitting generation sources (e.g.,natural gas
plants) in the long term. See 80 FR 64831.

Other elements of the CEIP as establishedin the final CPP Rule, are, similarly, a direct
outgrowth of the concepts and concems the EPA identifiedin the proposal regarding
maintaining the emissions integrity of the overall CPP programand thus the need for reasonable
conditions on what could be credited. Thus, the CEIP sets a project eligibility start date that
ensures that creditable projects are onlythose coming online after the promulgation of the final
CPP, similar to the proposal’s discussionof a start date in that same time period, see 79 FR
34919. This helps avoid the potential for crediting emission reductions that would have
occurred anyway, even in the absence of the CPP. Second, the CEIP provides for limited
creditingof generationand savingsonly in 2020 and 2021, again consistentwith the proposal’s
recognition that conditions would likely be necessary to ensure program stringency and that
consistency with the BSER is maintained. The EPA capped the total siz of the CEIP program
at 300 millionshort tons nationwide, in order to ensurethe total impact of early crediting would
be controlledto a reasonable degree, whileat the same time providing sufficient crediting
opportunity to meet rwrlatively aggressive assumptions about deployment of eligible RE and
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low-income EE. See 80 FR 64830. Similarly, the CEIP requires states to ensure stringency is
maintained for their portion of the early action pool of credits or allowances,consistent with the
proposal’s discussion of the need to maintain stringency and the NODA’s observation that this
approach to early action crediting would “provide states the abilityto achieve the same amount
of overall emission reductions but doso by making some reductions earlier.” 79 FR 64545-
64546 (citing 79 FR 34919).

Thus, there is no questionthat the concepts for a program of early action crediting were
well-noticed by the EPA in the Proposal and the NODA, and were commentedupon, including
by several of these Petitioners. Thus, the Petitions are denied to the extent they are premisedon
the notion of a complete lack of notice of the CEIP and request a complete re-proposal of the
CEIP.

2. Requests to Expand the Time for Project Eligibility and Creditable Generation or Savings

In the final Rule, the EPA set the following rules on timing for project and emission
reductions eligibility: first, eligible projects must have commenced construction (in the caseof
RE) or commenced operation (in the case of low-income EE) on or after the date of state plan
submittal, or Sept. 6, 2018 for states that do not submit state plans. Second, only the electricity
generation or savings from such projects occurring in 2020 or 2021 is eligible for crediting. See
80 FR 64829-64830. Inthe June 2016 CEIP Design Details proposal, the EPA proposed several
changes to this regime, and has, thus, reopened the issue to that extent. First, the EPA is
eliminating the state plan submission date as a triggeringevent for eligibility to remove a source
of uncertainty ident ified by stakeholdersand in lightof the Supreme Court’s stay of the CPP.
See 81 FR 42964. Second, the EPA proposed to change the standard in 40 CFR 60.5737(a)(2)
for eligible RE projects from “commence construction” to “commence commercial operation.”
Id. at 42963-42964. This change constitutes a limited reconsideration on the question of project
timing eligibility in that it addresses concerns raised by some petitioners that the “commence
construction” standard would be unduly restrictive as it may prechide projects from receiving
credit under the CEIP simply because certain steps, such as entry into contracts, had occurred
prior to the date a state submits its final plan. This change in wording is more aligned with the
agency’s intent as explained in the final Rule preamble and consistent with a similar provision
in the Acid Rain Program, and further distinguishes this event from the manner in which
commencement of construction is defined for regulated sources under CAA section 111. /d.
Commensurately, the EPA proposed to changethe start date for RE project eligibility to January
1, 2020. Id. The EPA proposed to retain September 6, 2018 as the start date for low-income EE
projects. Id.

Petitioners here requested an earlier start date for project eligibility, and also requested
an earlier start date thanJanuary 1, 2020 for when CEIP -creditable electricity generation or
savings could occur. Numerous petitioners requested asignificant expansion in project
elighility —timing for CEIP crediting. For instance , Basin Electric Power Cooperative requested
that the scope shouldbe expanded to allow crediting for projects sometime before the date of
state plan submittal, possibly in 2016,with generation and savings creditable from the date of
state plan submission , Basin Electric Power Cooperative Pet. 39-40, and requested that the 300
million pool should be proportionately expanded. /d. Several states requested a significantly
earlier start date to CEIP crediting. See North Dakota Pet. 5; New Jersey Pet. 4, 8; Kansas Pet.
5, 7; Texas Pet. 5.

The Petitions requesting that the EPA move the start date for project eligibility for all
CEIP projects to a muchearlier date, suchas 2012, 2005, or earlierare denied, as are the
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Petitionsrequesting a broader period of creditingthan 2020-2021. First, there was adequate
notice of the project eligibility and creditingtiming and the EPA already received extensive
commenton these topics. Second, inlightof the purpose of the CEIP and the need to preserve
the emissions integr ity of the CPP, requests for a dramatically enlarged window for CEIP
project eligibility and creditingare unreasonableand inconsistentwith the larger CPP
framework. The arguments presented byPetitioners fail to provide acompelling justification for
such a changein lightof the record and the agency’s reasoning in the final Rule. Thus, these
requests are not of central relevance.

First, petitioners are incorrectto assert a lack of notice that early action crediting would
be limited to projects beginning on or aftera certaindate, or to generation and savings from
those projects occurring during a certaintime period. The agency noticed the topic of when
eligibilityshould begin, identified several dates, rangingfrom 2005 to the beginningof 2017,
when project eligibilitymight begin, and requested comment. 79 FR 34919. The EPA also gave
notice that the date mightbe toward the later end of that time range, because the agency noted
the mmportance of obtaining emission reductions that might not otherwise have occurred in the
absence of the CPP, inorder to offset the potential for increases in emissions later, while
balancingthis objective with the need to not disincentive investments before 2020. /d. Meeting
this concern would necessarily require, at aminimum, that crediting could only begin sometime
afterthe CPP was finalized.

Numerous commenters responded to thistopic. Some commenters urged the agency not
to allowany crediting prior to 2020 (i.e., the start of the interimperformance period), as this
would “reduce the overall CO 2 emissionsreductions achieved by the Clean Power Plan.” RTC
6.1.2, at 80. Others recommendedthat “resultsachieved since the publicationof the [proposed]
rule in June 2014 shouldbe counted toward compliance” and “bankng of energy efficiency
credits  is essential to maintain the momentum of existing programs.” Id. One commenter
specifically suggested “states should be allowedto bank MWh generated from the date their SIP
is submitted , and that those credits be eligible for compliancepurposes for 36 months from the
date of the start of the compliance period.” Id. at 93 (emphasis added). “Limited banking after
SIP approval ensures that only measures included in approved SIPs are used for compliance and
incentivizes states to submit SIPs for approval in a timely manner” /d Some commenters,
includingthese Petitioners, responded to the EPA’s request for comment by insisting that there
should be no timing limits on eligbility for early action crediting. See, e.g., UARG Comments
at 154-155.

These and other commentson the Proposal and NODA foundin RTC 6.1.2 demonstrate
that the question of when project eligibility and crediting should begin was clearly noticed.
Petitioners are in effect repeating the same comments made to the EPA on the Proposal and the
NODA. Thus, the grounds for Petitioners’ objections did not arise after the period for public
comment,and Petitionershad the opportunity to, and in fact did, commenton the issue of
project eligibility timing under the CEIP .

Further, a significant expansion in the timing either of project eligibility or the two-year
period (2020-2021) for when creditable generation or savingscan occur would be inconsistent
with the EPA’s intention that the CEIP be limited insize so as not to unduly impact the overall
stringency of the CPP program, and thus, these Petitions are not of central relevance. In the final
Rule, the degree of emission limitation achievable by application of the BSER was determined
by lookingat what would be incrementally achievablefrom the 2012 baselineyear by the start
of the interim performance periods beginning in 2022 and through to the final performance
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periods beginningin 2030. See 80 FR 64737; id. at 64814-64815. Underthis construct, any
crediting of emissions reduction that occurs prior to the performance periods (i.e., prior to 2022)
is inherently a reduction in the level of stringency of the CPP from what the EPA determined
through the BSER analysis to be achievable. This is because crediting emissionreducing
activities occurring earlier than the performance periods is in effect providing credit for
activities that already could have been anticipatedto occur as affected EGUs prepare for the
onset of emissionstandards in 2022. (For thisreason, fromthe standpoint of achievability,
contrary to Petitioners’ views, the CEIP is not a necessary component of the CPP. 222)

This does not mean that the CEIP is irreconcilable with the CPP base program. As the
agency explained in the final Rule preamble, the CEIP does achieve purposes that are
complimentary to the CPP inthat it has the potential to drive additional emission reductions
earlier while at the same time reducing the overallcompliance costs on affected EGUs by
increasing the supply of compliance instru ments. 80 FR 64831. But these objectives must be
balanced with one another:too broad of an eligibility window for the CEIP could certainly
make compliance withthe CPP easier, but would only do so through an unacceptable
weakening ofthe CPP programas a whole, through over-crediting of emission reductions that
have occurred or will occur already, thus placingonto the market an over-abundance of
compliance instruments that reduce the incentive for affected EGUs to take further steps to
reduce their emissbns during the performance periods. With these purposes in tension, the
agency selected the only reasonable course available to it, consistent with providing any early
action crediting at all, that is, placing limits on timing eligibility to ensure that tlke projects and
generation or savingsthat could be credited were limited, to the extent possible, to those that
would not have occurred in the absence of the CEIP. Petitioners’ requests to greatly expand the
timing eligbility of the CEIP ignore this need for balance and, thus, are not of central relevance.

Several petitioners raised specific concerns regarding eligibility timing, which will be
addressed in turn.

Ameren, Pet. at 19, asserted that eligibility timing is so limitedthat few projects may be
eligible and there would be a race to buildin 2019 that could impact the power sector or related
market segments. However, the record before the agency indicates that a wide variety of market
dynamicsdrive choices for when to buildor implementRE or EE. There is no indication that
the benefits of crediting from the CEIP would be of such magnitude that project developers
would not proceed with otherwise economical projects simplyon the speculativepossibility of
obtaining additional benefits through the CEIP. Indeed, as the EPA discussed in the CEIP
Design Details proposal, since the CPP was finalized, Congress has extended the production and
investment tax credits for wind and solar energy. These are likely to drive significant growth in
RE capacity — as much as 100 GW by the end of 2021 according to the Department of Energy’s
National Renewable Energy Laboratory. 81 FR 42952, Power Sector Trends Appendix
(observing that industry’s trends away from coal -fired generation and towards cleaner
generation have accelerated since the record for the CPP closed). Thus, there is no reason to
suspect that the CEIP’s eligibility timing will force a wait-to-build dynamic in 2019.

Several state petitioners assert that the CEIP willcause older RE to decline in favor of
new RE produced in 2018 and beyond and that it is unfairto treat early RE differentlythan RE
coming online during the CEIP eligbility period. See North Dakota 5; New Jersey 4, 8; Kansas
S5, 7; Texas 5. First, it is importantto note that even ifa projectis not eligble for the CEIP, it
may still be considered an “eligible resource” under the CPP and may receive crediting in a

222 The agency views the CEIPas severable fromthe CPP, see 81 FR 42944 n.11.
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rate-based program under the CPP ifit came on lineor increased capacity after December 31,
2012. 40 CFR 60.5800(a). More importartly, Petitioners provide no support for their assertion
that non-CEIP eligible RE projects willcease operating if they cannot get CEIP credits. They
failto address the fact that utilities have an incentiveto keep such projects in operation, whether
credited or not, because they produce salable power and contributeto affected EGUs’ ability to
meet their emission standards. Petitioners provide no evidence that the value of CEIP credits
would be large enough to justifythe capital cost of replacing existing projects that are currently
operating and economically viable. To the contrary, the EPA found on the record inthe CPP
that RE generation, once installed, remains competitive, 80 FR 64805; that programs that
incentivize  existing RE generation  will likely continue to be robust, /d. at 64803; and that all
low and zero-emitting generation contributes toward meeting the CPP’semission performance
levels, and thus has an incentive to remain in operation under the CPP, Id. at 64897. In essence,
these Petitioness are simplyrenewing their request for much broader early action crediting,
whichthey first stated in their comments on the proposed rule. The EPA has already considered
these concerns and rejected them. The request to expand eligibility in a way that could
substantially weaken the overall stringency of the CPP, inorder to address an unsubstantiated
concern about diminished competitiveness of already-operating RE projects, is not of central
relevance.

3. Issues Related to Scope of Technology Eligibility

In the final CPP, the EPA limited eligibility under the CEIP to windand solar projects
and energy efficiency projects inlow-income communities. 80 FR 64830. The EPA also
explained the criteria it used to select these technology types, namely, that they are zero-
emitting and essential to longer term climate strategies, and require lead times of relatively
shorter duration given the time-limited nature of the CEIP, and to counteract the potential shift
in investment from RE to natural gas in the lead up to the start of the interim performance
period. See Id. 64831. The EPA retained these criteria in the CEIP Design Details proposal, see
80 FR 42965. However, in response to stakeholderfeedback after the final CPP was issued, the
EPA proposed to expand eligible technologies under the CEIP to include under the RE reserve
two other zero-emitting technologies, geothermal and hydropower, see Id. The EPA also
solicited comment on whether there are any additional technologies that meet the criteria for
CEIP eligibilit y and thus should be included under the CEIP. Id. In addition,the EPA proposed
to expand the low-income reserve toinclude solar projects implemented to serve lowincome
communities that provide direct dectricity bill benefits to low-income ratepayers. Id.

Petitioners for reconsideration on the CEIP as finalizedin the CPP, requested that the
EPA expand the scope of technology eligibility under the CEIP. E.g., Texas 5. Several
petitioners asserted that the EPA lacks the legal authority to create technology preferences or
“subsidies” under the CEIP, and the agency must allow for comment on its legal authority. See
AEP 8-9, Ameren 16; UARG at 15. Other commenters asserted that the EPA should allow states
the flexibility to determine which technologies should be eligible. E.g., Southern Co. 40.

The agency has reopened the scope of eligible technologies under the CEIP inthe CEIP
DesignDetails proposal and has requested comment on that topic, and these petitions may be
considered granted to that extent. The agency, however, is not revisiting the criteria it
established in the final CPP for sclecting which technologies should be eligble for the CEIP.
The Petitions are denied to the extent they request the EPA to abandon the criteriaby which
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CEIP eligibletechnology types were identified in the final CPP. 223

First, Petitioners had the opportunity to comment on criteria for technology eligibility. In
the NODA, the EPA specifically identified the criterion that early action projects should be
those that can be impgemented relatively quickly. See 79 FR 64546 (“The EPA recognizes that
some measures may take longerthan 2020 to implement, while others can be, and are being,
implemented more quickly.””) . The EPA specifically identified RE and EE as types of
technologies that could be implemented relatively quickly. 7d. The EPA specifically requested
comment on how to ensure that the CPP did not cause a loss of momentum in existing emission
reduction programs prior to the start of the performanceperiods. See Id. (“The EPA is interested
in ... ways to ensure that states continuethe progress they are makingto reduce CO2 fromthe
power sector prior to 2020 and that this rule does not create disincentives for those pre-2020
actions.”).

Commenters, including these Petitioners, commented on this issue. In general,
commenters supporting early action crediting emphasized the needto continue incentives for
RE and EE deployment. See RTC 6.1.2, at 76-80. Some commenters asked the EPA to provide
the broadest possible flexibility to states in early action crediting, e.g., Southem Comments at
197; UARG Comments at 154-155. Commenters pointed to the need to continue to incentivize
industry-leading emission reduction projects, emphasizing zero-emitting RE and EE projects
and programs, ra ther than other types of technologies. See, e.g., Entergy Comments at 22;
NAHB Commentsat 11, 19. At the same time, commenters raised concerns with respect to the
feasibility of significantly expanding NGCC generation prior to 2020, which supported the ned
for crediting of other types of emissionreducing activities that could be done on an earlier
timeframe.  See, e.g., Ameren Comments on NODA, at 2; UARG at 259-160. These comments
reflectan awareness that the EPA was contemplating an approach to earlya ction crediting that
would belimited to specific objectives — in fact, these are the same objectives that underlie the
criteria in the final Rule.

Thus, the final Rule’s criteria for CEIP technology eligibility based on both timing
(projects should be able to be implemented quickly), and climate benefits (projects should be
zero-emittingin order to obtain emission reductions above what would have been required by
the CPP and contribute to longer-term climate strategies), is areasonable outgrowth of the
concepts for early action crediting the EPA raised in the Proposal and NODA and the comments
the EPA received responding to those comments. In any case, Petitioners have not drawn the
EPA’s attention to any compelling new information that would indicate the EPA’s criteria are
unreasonable . Rather they have repeated comments the EPA already received and considered
before promulgating the final Rule.

Further, Petitioners’ request to allow early action crediting for all types of generation is
not of central relevance. The EPA believes it is both within its authority to establish limiting
criteria on which technologies can be credited and that the criteria it established are reasonable.
First, the CEIP works by operation of a matchingpool of federalallowances or ERCs, which the
EPA makes available to states to award to projects that have earned an early action allowance or
early action ERC under the state program. As the EPA has made clear, the CEIP is not
necessary to the achievability of the CPP. Itis an optional program, intended to stimulate
investment in zero-emitting technologies as a bridge to the compliance periods beginning in
2022. Becauseit is voluntary,and because it works by operationof the award of matching

223 The specific issue of limiting EE eligibility to projects and programsin low-incomeareas is addressed belowin
section5,respondingto the NAHB sPetitionfor Reconsideration.
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credits orallowances (which have thepotential to undermine the stringency of the CPP), the
EPA finds it both reasonable and within the scope ofits authority to establish limits on the
scope of'the program through the use of these criteria. Without some set of principlesto govern
which technologies should be eligible for matching allowances/ERCs, the agency would have
no way of ensuringthat those additional allowances/ERCs would only come onto the market
(and thus reduce the stringency of the CPP to some degree) in exchange for the kinds of actions
that ensure a significant environmental benefit in retum — namely, earlier adoption of zero-
emission sources that willover time replace the generationof higheremitting sources, and
contribute to the long-term solution of the climate change problem. While the EPA has
reopened the issue of which technologies should also be includedin the CEIP based on these
criteria, the Petitioners have presented noinformation as to why the criteria themselves are
unreasonable or inappropriate in light of the record, and therefore the Petitionsdo not raise an
objection of central relevance on this topic.

Some Petitioners asserted that there is no analysisto show the necessity or adequacy of
subsidies to support specific technologies or to support trading matket liquidity, and stated that
the EPA had not established its legal authority for such a program. AEP 8-9; Ameren 18;
UARG 15. First, the EPA does not interpret these Petitions to be a request that the EPA
withdraw the CEIP in its entirety, since Petition ers elsewhere appear to express support for the
concept of early action crediting as a means to reduce compliance costs of the CPP. See AEP 9;
UARG 15. Second, if these Petitioners believed there was no authority for the EPA to establish
a voluntary program for early action crediting they had the opportunity to comment on this
because the EPA inthe CPP Proposal introduced the concept of creditingfor reductions
occurringprior to the beginningof the performanceperiods. See 79 FR 34919. Third, the EPA
never took a positionthat the CEIP was “needed” to support market liquidity; the agency views
the additional early -year liquidity as one of several potential benefits, see 80 FR 64832, but
considers the CEIP as a wholeto be severable from the CPP and not recessary for the
achievability of the CPPemission performance rates (or equivalent state goals). While
Petitioners raise vague concerns about market liquidity or the rationale for technology
preferences, they present no information or affirmative case to the agency that the approach the
EPA took was incorrector unreasonable.

Petitioners raise a more specific objection against the eligibility of entities other than
affected EGUs to participatein the CEIP, and the potential impact this could have on the
liquidity of the complianceinstrument markets. AEP 9; Ameren18; UARG 15. Butthe EPA
never proposed or indicated it was considering such a restrictionon participation. Further, these
concerns are not of central relevance. The CEIP works by provisionof a matchingpool of ERCs
or allowances, which will have the effect, all else equal, of improving market liquidity in the
program, by putting up to 300 million additional allowances (or equivalent number of ERCs)
onto the market. The ability of entities other than affected EGUs to participatein the program is
consistent with the rest of the CPP (as wellas prior tading programs lke CSAPR), in which the
EPA has not placed restrictions on who may participate in the base tradingprogram, see, e.g.,
40 CFR 60.5800. Suchrestrictions would limit CEIP participation,and all else equal, would
reduce the number of early action and matchinginstruments that would be available.To the
extent Petitioners may be concerned about the potential for CEIP participantsto horde or
sequester their awards rather than market them to affected EGUs, these concerns are not
supported by any evidence, and are contradicted by the EPA’s experience with prior trading
programs, in which the agency has generally not imposed limits on market participation. The
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CEIP awards only have value to the extent they are marketable to affected EGUs for
compliance. Further, the EPA found that the owners or operators of affected EGUs are already
heavily invested in RE and EE projects of the type that would be CEIP-eligible. See 80 FR
64678. Thusthe CEIP cannotbe saidto directcompliance instruments away from affected
EGUs, so muchas to incentivize an increase in the activities that the owners or operators of the
affected EGUs can do, and already are doing, to reduce their emissions. Finally, the CEIP is
optional; states do not have to participate, and Petitioners remain free to urge their state(s) not to
adopt the CEIP ifthey believe it is not advantageous to themor other affected EGUs. The EPA
denie s this objection as not of central relevance.

4. The 300 Million Ton Matching Pool
In the final Rule, the EPA capped the size of the CEIP programat 300 millionshort tons

of matching allowances (or an equivalentnumber of ERCs, inthe case of rate-based plans?2%).
80 FR 64830. The agency acknowledges that it did not specificallypropose a “matching”
approach to early action crediting inthe CPP Proposal or NODA, or that such matching awards
could be availablewithout states havingto make up for the loss in stringency of their programs
such award could create. However, Petitioners do not object to the matching award approach
iself, they apparently simply want no limit on matching awards at all. This objection is not of
central relevance. Once the EPA decided to take a matching approach to earlyaction crediting,
it became necessary to have some limitto the size of that match, because, as the EPA explicitly
discussed in the Proposal, unbounded early action crediting poses a problem for CPP

stringency. 2%°

Several Petitioners nonetheless request thatthe EPA either eliminate the cap on the size

of the matching pool, or significantly expand it, or they imply such a request by arguing that the
EPA has failed to justifythe cap. See AEP 9 (“EPA has established the siz of the federal
complement for the CEIP ... [T]he size of the CEIP directly impacts the stringency [of the
CPP]....”); Southern Co. 40 (“EPA also provided limited justification for the finalizedcap on
matching federal credits.”); UARG 15 (“The final Rule sets an arbitrary limit on ERCs or
allowances available under the CEIP without providing an opportunity to comment on its
adequacy and purposes.”). No Petitioner, however, specifically requested that the EPA remove

2241n the CEIPDesign Detailsproposal, EPA proposed thatthe equivalenthumberof ERCswould be 375million
ERCs. See 81 FR 42950.

225 BPA providedinthe finalRule that states wouldrnof be requiredto makeup emissionsstringencyforthe 300
milliontons ofmatchingallowancesor equivalentnumberof ERCsthe EPAmade availableto supportearlyaction
inthe CEIP as establishedby the final rule. Unsurprisingly none ofthe Petitionersobjectto the federalmatching
pool.Rather,echoing theircommentson the proposedRule they seekunbounded creditingforemissionsreductions
occurringat any time.As explainedabove, such anapproachissimplyirreconcilablewith the logicand rationaleof
the finalRule,in whichthe emissionlimitationthe EPA finalizedis premisedon the achievabilityf incremental
reductionsinemissionsfromaffected EGUsbeyond ahistoricalbaseline.See 80 FR 64899 (“Some commenters
specificallyagreed withthe EPA’sdeterminationthat onlynew and incrementaRE (includinghydropower)should
beused toadjustCO; emissionrates. Those commenterobjected to countingexistingRE that are already
embeddedin the baselineemissionsand generationmix.”) (emphasisadded);id. at 64737 (“[ W]eagree with
commentsthat quantificatiorof REgeneration on an incrementabasis is both moreconsistent withthe treatmentof
otherbuildingblocks and moreconsistent withthe generalprinciplethat the BSER shouldcompriseincremental
measures that willreduce emissions below existing levels, not measuresthat arealreadyinplace....”) (emphasis
added).
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the cap or increasethe size of the pool by a specific amount?2¢

Petitioners fail to provideinformation that would support why there should be no cap on
the program at all. Such an approach would be irreconcilable with the fact that the CEIP must
be limited in scope to prevent an unbounded reductionin stringency of the CPP. Asthe EPA
observed in the original CPP proposal, an early action crediting program should be
appropriately conditioned to ensure to the extent possible that any higher emissions that would
be allowedto occur in the performance period are offset by pre-performance period reductions
not required by the section111(d) program.In addition,we identifiedthat such a program
shouldbe as consistent as possible with the forward-looking nature of the BSER. 79 FR 34919.
A limitation on the size of the matching pool of early action allowances or ERCs—for which
states do not need to make up performance stringency—necessarily follows from those
concerns. 300 million tons represents approximately 2% of total interim period emissions under
the sum of all states’ mass budgets. That amount is not a dramatic change in the program’s
stringency overall and is acceptable to the agency in light of the benefits that the agency and
many commenters on the CPP saw in having an early action program.

Further, assuming the EPA dividesthe matchingpool into two equallysized reserves,?2’
Petitioners would not have a centrallyrelevant objection to the size of either of those reserves.
First, Petitioners cannot seriously contest that 50% of the 300 million to n matching pool is
insufficient for the low-income EE and solar reserve. As the agency explained in the CEIP
Design Details Proposal, and the supporting TSD ‘“Renewable Energy and Low Income Energy
Efficiency Potential,”  50% of the matching pool leaves a mare-than-adequate margin to
accommodate the low-income EE and solar reserve, given the FPA estimates that total eligible
generation and savings in 2020-2021 to be less than 50 MWh. See 81 FR 42951-42952. Any
complaintabout the size of the low-income reserve not being large enough would be unfounded
and unsupported by the information before the agency.

On the other hand, the RE reserve, at 150 millionshort tons, is at a size that there is a
potential for over-subscription under high-growth scenarios for wind and solar. Indeed, the
industry’s trends away from coal-fired generation and towards cleaner generation have
accelerated since the record for the CPP closed. See Power Sector Trends Appendix. Given this,
the agency is already concerned that the CEIP could result in crediting so -called “anyway”
reductions — emissions reductions that would have happened in the absence of the CPP, and for
which crediting would result in an over-abundance of compliance instruments without any
corresponding environmental benefit See 81 FR 42952. The agency is concerned about this
possibility and is requesting comment in the CEIP Design Details Proposal on whether,
particularly in light of the tax credit extensions, there should be included in the CEIP a
mechanism that would limit the number of early action and matching allowances or ERCs that
may be availableto wind and solar projects that may not require additional incentives for
deployment. /d. In short, Petitioners’ requests to expand the cap — if it is for the purpose of
expandingthe RE reserve -must fail the central relevance test as well, but for a different reason
than the low-income reserve: here, the EPA is already concerned that the CEIP is at risk of

226 One Petitionerargues thatthe 300millionton matchingpool shouldbe expanded commensuratelywith an
expansion in timing eligibility to allow earlier crediting, Basin Electric Power Cooperative at 40. Because the EPA
isseparatelydenyingtherequestto expandtimingeligibility, see supra, this specificrequest, whichis contingenton
that earlier request, isdenied as well.

227 Inthe finalCPP, the EPAsuggested an evensplitbetweenthe two reserves,but didnot definitivelyestablish that
division.80FR 64830. Inthe CEIP DesignDetailsproposal, the EPAhas proposedto splitthe reservesevenlybut
hasnottakenfinalaction onthat proposal. 81 FR 42951-42952.
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providingCEIP awards to RE projects that do not need them in order to be incentivized.
Expanding the pool of matchingallowances or ERCs at this point would only exacerbate this
problem. Given this information, and the lack of any information to the contrary from the
Petitioners, arguments against the existence of a cap on the CEIP are not of central relevance.

Likewise, Petitioners have also failed to provide information suggesting that aspecific
size other than 300 milliontons shouldbe used. As explainedabove, the size of the matching
pool reflects a reasonable line-drawing exercise to accommodate significant additional RE and
low-income EE growth in the CEIP period, while preventing the potential for early action
crediting to unduly reduce the stringency of the CPP. See 80 FR 64830, 64832. Petitioners have
not presented any information justifying some different figure (e.g., 310 million instead of300),
and such evidence would not be of central relevance to the agency in any case. The size limit
simply arises from the need for the agency to engage in a reasonable line-drawing exercise.
Thus, the EPA looked to windand solar - the two RE technologies anticipated to have the most
growth by far in the relevant time period - inarriving ata cap onthe CEIP inthe final Rule.
Those technologies can reasonably be anticpated to account for the bulk of growthin
renewable energy in the relevanttime period, and a relatively equal split between wind and
solar on the one hand, and low-income EE on the other, would leave an abundantpool of credits
to support low-income EE. Further, the EPA concluded that the maximum impact the CEIP
could have on CPP stringencywas acceptable. That set of estimations was sufficientfor the
EPA’s purposes. Any argument that could be made for a more precise matching pool size
misunderstands  the nature of the analytic exercise.

5. Issues Related to Development of State Plans

Petitionersraise a numberof specificconcerns or objections with how the CEIP could
affect state plan development. These willbe addressed in turn.

Petitioner West Virginia asserts that the CEIP is critical to choosingbetween different
plan types, which need to be submitted by September 2016. W. Va. Pet. 2-3. This isincorrect.
The CEIP is designed to be capable of implementation under either a rate-based or mass-based
approach to state plan design. Further, the CEIP is neutral as between rate- and mass-based
approaches to implementation??® States did not need to definitivelychoose which plan type
they would use in the 2016 initial plan submittal, and in any case, the initial plan submittal
deadline is no longer in effect due to the Supreme Court’s stay of the CPP.

One Petitionerrequested that the EPA should implement the CEIP until state plans are
approved. Basin Electric Power Cooperative 40. This is inconsistent with the cooperative
federalism structure of section 111(d), in which states are given the first opportunity to design
and submitstate plans for EPA approval, and the EPA’s authority to implement a federal plan is
triggered by the EPA’s action disapproving a state planor findingthat a state has failed to
submit a state planby a deadline. See CAA section111(d)(2) (cross-referencing CAA section
110(c)). Thisrequest is therefore not of central relevance.

One Petitioner asserted that the EPA shouldnot “predetermmne for the states the
percentage of early action credits or allowances available for renewables and demand-side
energy efficiency.” Southern Co. 40. Whether and how the EPA will divide the two matching
pool reserves is an issue that is open and under consideration in the CEIP Design Details

228 In order to effectuatethe CEIPfor both rate and mass-based approaches the EPAhas proposedtheuse of
factorsto translate MWh ofcreditable generation orsavings intoshort-ton allowances,and to translate the 300
million short ton matchingpool into an equivalentnumberof ERCs.81 FR4295042951. The EPAhas nottaken
finalaction on thisproposal.
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proposal, and not properly before the agency on reconsiderationof the CPP. See 81 FR 42951-
42952,

Petitioners asserted that “states should not be requiredto utilize credits or allowances
from its [sic] emissions budget inorder to participate inthe CEIP. Thisprerequisite increases
the stringency of the EPA’s BSER determination.” Southern Co. 40.See also AEP 9. This
objection is based on an incorrect premise and therefore not of central relevance. While it is true
that the early action allowances/ERCs must be provided by the state in such a way that the
stringency of their base CPP program is maintained, those compliance instruments do not leave
the market. Rather, they remain on the market, in the hands of the entities that have undertaken
the CEIP-eligible projects, along with the federal matching allowances/ERCs. With respect to
the latter, states do not need to ensure the stringency of their state plan has been maintained. The
agency recognizes that theoverall effect of the CEIP is, all else equal, to reduce the stringency
of the CPP. Further,the programis optional, and states may opt out of it if they do not wish for
any of their compliance instruments to be awarded to eligible projects under the CEIP. By doing
s0, they simply forgo the opportunity of obtainingthe matchingallowances/ERCs.

6. Issues Raised by the National Association of Home Builders

The National Association of Home Builders (NAHB) raises a numberof issues primarily
related to the low-income energy efficiency reserve established in the CEIP in the final CPP.

First, NAHB asserts that the EPA failedto provide adequate notice of the CEIP and that
“nothingin the Proposal presaged the developmentof the CEIP.” NAHB Pet. 1, 2. As discussed
above, the N AHB and other Petitioners are incorrecton this point, since the EPA provided
notice in both the CPP Proposaland the NODA of the concepts and concerns around early
action crediting that ultimately resulted in the CEIP. Further, NAHB’s own comments on the
CPP indicatean awareness of the potential for early action crediting and support for it. In its
commentson the CPP Proposal, NAHB said, “NAHB also urges EPA to address the
disincentive the proposal creates [i.e., withoutsome form of early action crediting] for
stakeholders to postpone action to establishnew or extend existing programs prior to the start of
the compliance periods.” NAHB Commentsat 11.

The NAHB does not apparently oppose the CEIP programas a whole, since its Petition
states, “The program eases the stringentcompliance burdens imposed by the [Clean Power]
Plan by providing states with early access to and increased allocations of allowances and/or
emission reduction credits.” NAHB 2. NAHB apparently raises the more specific objection that
the limitedscope of CEIP creditingto EE projects implemented in or benefitinglow-income
communities was not includedin the proposal, and raises a generalized concern that it “lacks the
information necessary to ensure that the CEIP willnot undermine” its members ° existing
programs and theprovision of affordable housing generally. NAHB 1. NAHB requests are-
proposal of the entire CEIP. /d.

The agency recognizes that it did not specifically propose limiting early -action crediting
for EE to low-income communities in the sections of the CPP proposaland NODA discussing
early action crediting. But a review of the larger CPP proposal and the record related to building
block four, demand-side energy efficiency as a compliance optionunder the CPP, andthe
potentialimpacts of the CPP onconsumer electricity costs reveals that the EPA’s decision to
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